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In the United States District Court for the District 
of Montana, Missoula Division 


No. 382 


ALFRED CLERMONT and MARGUERITE 1. 


CLERMONT, Plaintiffs, 
VS. 
GLENN WOODBURY AND PEARL WOOD- 
BURY, Defendants. 
COMPLAINT 


Come now the plaintiffs and for their first cause 
of action, allege: 


i. 


That the plaintiffs are citizens of the Dominion 
of Canada. That the defendants are citizens of the 
State of Montana. That the amount in controversy 
herein exceeds the sum of Three Thousand Dollars 
($3,000.00) exclusive of interest and costs. 


TH. 


That on or about the 2nd day of May, 1953, the 
plaintiffs and the defendants entered into a written 
contract, a eopy of which is attached hereto marked 
Exhibit “A” and by this reference made a part 
hereof. That the Jannsen farm referred to in Ex- 
hibit “A”, which is the subject of the contract be- 
tween the parties, consists of the following described 
tract of land, to-wit: 


d Glenn and Pearl Woodbury vs. 


The North Half of the Northeast Quarter of the 
Southeast Quarter (NIANEWSEI4) of Section 
Thirty-four (34); West Half of the Northwest 
Quarter (WILNW1,4) and Northwest Quarter of the 
Southwest Quarter (NW14SW14) of Section 35, 
Township 10 North, Range 19 West, M.P.M. [2] 


Tif. 


That on the 2nd day of May, 1953, plaintiffs, as 
recited in Exhibit “A”, paid to the defendants the 
sum of Five Thousand Dollars ($5,000.00), which 
sum is the deposit and earnest money mentioned in 
said Exhibit “A”. That the defendants still retain 
such amount. That the plaintiffs have made no other 
payments under said contract. 


IV. 


That on the 11th day of June, 1953, the defend- 
ants not having furnished an abstract of title for 
the real property described in the contract, Exhibit 
“A”, the plaintiffs by letter requested of the defend- 
ants that such abstract be furnished. That there- 
after and on June 18, 1953, the defendants furnished 
an abstract of title to the plaintiffs herein, who 
thereupon submitted the same to their attorneys for 
examination. 


IV. 


That the title to the real property as disclosed by 
said abstract was not merchantable in this: One 
Louis Boisot was at one time the owner of the real 


rt 
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property. Louis Boisot, so far as is disclosed by the 
abstract, never conveyed the land or his interest 
therein to the defendants herein or any of their 
predecessors in interest. The lands herein described 
were, subsequent to the ownership of Louis Boisot, 
sold for taxes, and later the title to the lands herein 
described was quieted by a court decree, but neither 
the tax title proceedings nor the quiet title proceed- 
ings named Louis Boisot as a party, and that the 
interest of Louis Boisot has never been divested 
of record. 


yr. 


That the said abstract did not disclose that [3] 
the title to the said property was vested in the de- 
fendants but disclosed that the title to the property 
is vested in Bernhard Jannsen and Anna Jannsen. 
A copy of a contract furnished with the abstract 
but not as a part of it disclosed that the defend- 
ants’ only rights in the property are their rights 
as buyers under a conditional sales contract. 


vr 


That the said abstract did not disclose the prop- 
erty to be free of hens and encumbrances, except 
2 mortgage to The Federal Land Bank and B. 
Jannsen, and on the contrary, disclosed, which is 
the fact, that the title to the said land is encumbered 
by the hen of a repayment contract between the 
Bitter Root Irrigation District and the United 
States in an undisclosed amount. Plaintiffs are in- 
formed and believe and therefore allege upon in- 
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formation and belief that the amount of such lien 1s 
approximately Forty Dollars ($40.00) per acre on 
the irrigable acreage within the said irrigation dis- 
trict and that one hundred twenty-one (121) acres 
of the described lands are within the said irrigation 
district, making a total lien against the said lands 
in the sum of approximately Four Thousand Eight 
Hundred Forty Dollars ($4,840.00). 


VII. 


That the plaintiffs caused the abstract of title 
so furnished to be examined by attorneys of their 
choice and that thereafter and on June 22, 1953, 
plaintiffs wrote to the defendants a letter which 
was duly mailed to the defendants on June 22, 1953, 
and received by the defendants on or about June 
23, 1953. That said letter is attached hereto, marked 
Exhibit “B’”’, and by this [4] reference made a part 
hereof. 

VIL. 


That the defendants did not respond to plaintiffs’ 
letter of June 22, 1953, and thereafter and on July 
27, 1953, plaintiffs wrote to the defendants a further 
letter, which letter was mailed to defendants on 
July 27, 1953, and received by them on or about 
July 28, 1953. A copy of said letter is attached 
hereto, marked Exhibit “C” and by this reference 
made a part hereof. 

TX. 


That on July 30, 1958, defendants replied to 
plaintiffs’ letters of June 22, 1953, and July 27, 
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1953, by a letter, a copy of which is attached hereto 
marked Exhibit ‘“D” and by this reference made a 
part hereof. That since said date of July 30, 1953, 
the plaintiffs have received no advice or information 
from the defendants relative to the contract, Exhibit 
“A”, or to the title defects described herein and 
in Exhibit “B”. 


»:@ 


That more than a reasonable time has elapsed 
since the title defects were pointed out to the de- 
fendants and that the defendants are obliged under 
their said contract to return the Five Thousand 
Dollars ($5,000.00) to the plaintiffs herein. That 
although the plaintiffs have demanded the return 
of such $5,000.00, the defendants have failed, ne- 
elected and refused to return it to plaintiffs’ dam- 
age in the sum of $5,000.00, together with interest 
thereon at the rate of six per cent (6%) per annum 
since the 3rd day of August, 1953. 


XI, 


That the defendants have at all times been in 
the full and peaceful possession of the lands de- 
scribed [5] in Exhibit “A” and have had and en- 
joyed all of the crops produced and harvested there- 
from during the year 1953, and that the plaintiffs 
have never been in possession of said lands or any 
part thereof. 


For a Second Cause of Action and in the Alterna- 
tive, Plaintiffs Complain: 
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Plaintiffs incorporate herein by reference all of 
the allegations of Paragraphs I, II, TI, IV, V, VJ, 
VII, VIII, IX and XI of plaintiffs’ first cause of 
action. 


I, 


Plaintiffs without in any wise admitting that they 
have failed to perform any of the obligations re- 
quired to be performed by them under Exhibit “A”, 
allege that they should be relieved of a forfeiture of 
the Five Thousand Dollars ($5,000.00) earnest 
money paid to the plaintiffs, and as grounds for 
relief from the forfeiture allege: That they entered 
into Exhibit “A” in good faith, intending to pur- 
chase the property described therein. That as the 
time for the last payment to defendants approached 
and they had not received an abstract of title, they 
wrote to the defendants to secure the same; that 
upon being furnished such abstract plaintiffs there- 
upon delivered it to what they believed to be reput- 
able attorneys for an opinion thereon. That on re- 
eeiving their attorneys’ opinion, plaintiffs trans- 
mitted the contents thereof to the defendants. That 
although more than three months have elapsed since 
such time, defendants have taken no position with 
respect to the asserted defects in the title and have 
neither denied the existence of the asserted defects 
nor indicated any [6] intention to cure them. That 
the plaintiffs who had intended to move from their 
residence in Canada to Ravalli County have been 
uncertain as to whether the contract could be per- 
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formed, whether they would be establishing a new 
home and business in Montana, or whether they 
would continue to reside in Canada and there make 
their living. That by reason of the complete lack 
of response from the defendants and being uncer- 
tain whether the contract, Exhibit “A”, would be 
performed, plaintiffs finally decided to return to 
their homes in Canada and continue their business 
there. That if at this late date the defendants were 
to evidence some interest in the title to the said 
property and were able to demonstrate that they 
would be able to deliver title called for by the con- 
tract, Exhibit “A”, the plaintiffs could only at great 
expense and inconvenience to themselves now per- 
form because of the changes in conditions which 
have occurred since the date of Exhibit “A”. That 
the plaintiffs, if they have defaulted in the perform- 
anee of any obligations by them to be performed, 
have done so in good faith; that they have not been 
euilty of any grossly negligent, fraudulent or will- 
ful breach of duty and are entitled to be relieved of 
any forfeiture on their part pursuant to the laws of 
Montana in that case made and provided. 


Wherefore, plaintiffs pray for judgment, 


1. In the amount of Five Thousand Dollars ($5,- 
000.00), together with interest thereon at the rate 
of six per cent (6%) per annum from August 3, 
1953, or in the alternative, 


2. That the Court relieve the plaintiffs from [7] 
a forfeiture of the Five Thousand Dollars ($5,- 
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000.00) earnest money paid on account of Exhibit 
“A” upon such terms and conditions as seem just 
to the Court sitting as a Court of Equity, and that 
judgment granting such relief be entered by the 
Court. 


/s/ RUSSELL E. SMITH, 
Attorney Preparing this Complaint 


/s/ SMITH, BOONE & RIMEL, 
Attorneys for Plaintiffs 


11 
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PaTAGtae - SOORA SERI@ESS FERes, fac .cesertiiis.catir, 


Copyright, 1949 RECEIPT AND AGREEMENT TO SELL AND PURCHASE re OF FO Morr aA 


Stevens-Ness Law Publishing Co. ASSOCIATION OF REALTORS 
Portland, 


am Stevensville | May 2 D3 
ALFRED CLERMONT ee) 


BE ere neiion referred to cs Purchoter) 


ye 
i mM Fe me = notiars 6, OOO) ce co cepoeit cnc wcities money an 


{ payment of the purchase price of the following described real property situated in, County of LL _:*" 


© of Mootana, tow: __Jensan Farm consisting of 140 acres now owned by Glen Woodbury 


All irrigation fiztures and equipment, plumbing and heating fixtures and equipment, Including stoker and ol] fanks, water heaters and burners, electric Nght 
ares (excluding bulbs), bathroom fixtures, roller shades, curtain rods and fixtures, venetian blinds, window and door screens, linoleum, al) shrube and trees, and all! 


none 
OY SS) Ea) Gi rrr a 
to be left upoo the premises as a part of the property purchased. The following personal property is aleo to be left upon the premises as a part of the property pur- 


nn 


ae Ue 36 000 00 
t ere. a at the tot ase price ie the sum o 8) (ee) 
It is hereby agreed that th: ial purch price ie th ‘ ; 


‘able as follows: The earnest money hereinabove receipted for in the rum o! 


| the balance ef the purchase price in the sum eo _____ TRIRTY ONE THOUSAND. - - - BRM en i 31,000,00 , 
i“ ayable. n full to Tr. Woodbury Less about $20 000.00 mortgage to Bernhard 
anssen and the Federal Land Bank. Jannsen mortgage about $16,500.00 and 
3,500.00 Federal Land Bank.Mortgage to Janssen ___ payable $1,000.00 a year 

t 3% and Federal Land Bank $140.00 twice a year. Balance to Woodbury 


me 15, 1953. 


1. It is further agreed: Seller shall at his expenso furnish Purchaser an Abstract of Title continued to a date subsequent bereto showing oierchantable litle to 
above described property “ite In Seller, or in Jieu 7 Ft Seller's option, c title insurance policy insuring Utle thereto vested in aser, free and clear of all 
e 


rtgage to annsen  $16,200,00 and Federal Land Ban 


€ and encumbrances, excep 


$3563.98 


It is further agreed that the broker assumes no responsibility in regard to the title and broker recommonds that Purchaser have the Abstract of Title or Title In- 
ance Policy ezamined by an attorney. 
The real property is lo be conveyed ee ONT AG: for Deed -and the personal property by Bill of Sale, free and 
u of all encumbrances eacopt building and soning ordirances and regulations, building and use resiriciions, rights of way and easements, reservalions in Federal 
ynis and State deeds and those enumerated in Section | above. 


2 /Y2ths of a re prior years ano Purchaser shall pay all taxee and assessments thereafter. 


ts. insurance and Interest on mortgage or contract indebtedness shall be pro-rated ae of May 4, ] 
umbronces to be discharged by Seller may ot his option be paid ou of the purchase money at the date of closing. 


3. Seller shall pay all of the tases and assessments for 


4. If Seller doee not approve this sale within approv ‘ays hereafter, or if Seller's title ie nol merchantable or insurable and connot be made so within a 
tonable lime after written notice containing statement of defects is delivered to Seller, then said earnest money herein receipted for shall be returne! to the Purchaser 
mand and all rights of Purchaser terminated unless Purchaser woivees said defects ard elects to purchase; but i! said sole is approved by the Seilor and Seller's 
[ title ss merchantable or insurable and Purchaser neglects or refuses to complete the purchase or shall fai} to pay the balance of the purchase price as hereinabove 
Bed. then said earnpai money shall be forfeited to the Seller as liquidated damages and not as a penalty and this Agrsement thereupon shail be of no further force 
ject. 
S$. Pnasession shall be delivered Purchaser on or before the_________PE dy of gg 
6. Purchaser enters into this Agreement in full reliance upon his independent investigation and judgment and there are no verbal or other agreements which 
ify or affect this Agreement. 
7. Time is of the essence of this Agreement. Purchaser's rights herein are not assignable wilhout the written consen! of the Seller 


8. Special provisions: Purchaser is to ge of h - fo) - 
eas Purchaser is to pay taxes (water) for 1953 


) as sot forth above and grant to sald agent__________days hereafier io secure Seller's gereptance hereof, during which peried my sald 
t ahulf not be subject to revocation. 1/we hereby acknowledge receipt of a copy of this Receipt and Agreement to Sell and Purchase, bearing the Agent's and my/our 


/s/ Alfred Clermont 
4 /s/ Marguerite I, Clermont 


i ea 

a. ————— ———$—$———— 

For valuable consideration I/we agree to sell and convey to th bov TLbed ly; ‘he ‘rms and conditions hereinabove stated and agree 
STBBS- 88 Bat? 800''00 7 


my to the above named agent a commission amounting to. ~——five per cent of the above mentioned selling price for services rendered in 
transaction. In the event of a forteiture of the deposit Ge above pr it shall Le paid to or retained by the agent to the extent of the agreed upon 
iMission w.th residue io the seller. I/we authorize said agent to pay out of the cosh procewds of sale the espense of furnishing evidence of title. of Tecording fees and 
Pnue starrps. ii ony, as weil as any incumbrances on said premises payoble by me at/or before closing. I/we acknowledge receip! of a copy of thin Receipt and 
semen bearing my/our signature and that of the Purchaser named above. 


on, 2 Depa May woe. /s/__Glenn Woodbury 


ee SS s/ Pearl Woodbury 


(ll busband and wife both must sign.) 
DEEA'S COPY — YILE IN DEAL ENVELOPE 


L rt 


_ “a i 
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BU Oey? “BSB” 
Huson, Montana, June 22, 1953 


Mr. Glenn Woodbury and Pearl Woodbury, 
Three Mile District, Stevensville, Montana. 


Dear Mr. and Mrs. Woodbury: 

With regard to the Receipt and Agreement to Sell 
and Purchase, entered into on May 2, 1953, between 
you as Sellers and us as Purchasers, an abstract of 
title to the property described in the agreement, 
was delivered to our attorneys on June 18, 1953, 
together with a certified copy of a contract for the 
sale of the property by Bernhard Jannsen and wife 
to you bearing date April 24, 1952. 

Please consider this letter as a written notice 
advising you of, and containing a statement of de- 
fects, in the title. The following constitutes a state- 
ment of defects: 

1. In the first place title to this property is not 
vested in you but rather record title is in the names 
of Bernhard Jannsen and Anna Jannsen, husband 
and wife. In this connection the Receipt and Agree- 
ment to Sell and Purchase contemplates a sale from 
vou to us subject to a mortgage in favor of B. Jann- 
sen and subject to a mortgage in favor of the Fed- 
eral Land Bank. It does not contemplate our taking 
an assignment of your contract with the Jannsens. 
We therefore demand that you obtain title to the 
property to the end that the provisions of the agree- 
ment can be complied with. 

2. Our attorneys advise us that the property is 
subject to a lien in favor of the United States of 
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America arising out of a contract with Bitter Root 
Irrigation District dated September 16, 1948 re- 
corded June 11, 1949 in Volume 13 of Mise. page 
91; the premises are included within the Bitter Root 
Irrigation District and as such the lands are sub- 
ject to said contract lien. Demand is therefore made 
upon you to remove this lien as the title is not mer- 
chantable with the lien existing. 

3. Our attorneys also advise us that there is a 
break in the title arising under the following cir- 
cumstances: 

While this property was owned by Bitter Root 
Valley Irrigation Company a Trust Deed was Ex- 
ecuted in favor of First Trust and Savings Bank, 
an Illinois corporation, and Emile K. Boisot, Trus- 
tee. Subsequently the Irrigation Company was ad- 
judged a bankrupt and suit was filed by the grantees 
of the trust deed; thereafter the property was sold 
by a Special Master appointed by the Federal Court 
to Louis Boisot. The property was not specifically 
described in this Special Master Deed, but in our 
opinion comes within the provision “All other prop- 
ertv real and personal of every kind and deseription 
Whatsoever owned by the Bitter Root Valley Ir- 
rigation Company, or its Trustee in bankruptey, or 
in which it or he has any interest.” We are unable 
to find any deed to this property from Loujs Boisot. 

We demand that in some appropriate manner, 
Louis Boisot and wife, if married, be legally 
divested of their interest in this property. 

The Reeeipt and Agreement to Sell and Purchase 
provides that vou shall have a reasonable time within 
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which to make the title to this property merchant- 
able and we are accordingly allowing you a reason- 
able time within which to do so. Would you kindly 
advise us as to what you believe to be a reasonable 
time and also your decision as to whether you will 
remedy the defects noted in this letter within a 
reasonable time so as to provide us with a merchant- 
able title subject only to the exceptions noted in the 
agreement. 


If you fail to correct these defects and fail to 
make your title merchantable within a reasonable 
time a written demand will be made upon you for 
the return of the earnest money, namely $5,000.00 
paid by us on the execution of the agreement. 


We are returning herewith to you the certified 
copy of contract of sale and our attorneys advise 
us that they are returning by registered mail the 
abstract of title as you requested, to the Federal 
Land Bank, c/o Dan Geiman, Hamilton, Montana. 


Yours very truly, 


/s/ ALFRED CLERMONT 
/s/ MARGUERITE I. CLERMONT 
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Huson, Montana, July 27, 1953 


Mr. Glenn Woodbury and Pearl Woodbury, 
Three Mile District, Stevensville, Montana. 


Dear Mr. and Mrs. Woodbury: 


Under date of June 22, 1953 we advised you by 
Jetter of the defects which our attorneys found in 
the title to your property and demanded that the 
title be made merchantable. In that letter we re- 
quested that you advise us as to what you believe 
to be a reasonable time for the correction of those 
defects and also whether you in fact intend to rem- 
edy the defects. 


More than a month has elapsed since our letter 
and we have had no response from you. Your failure 
to reply is certainly indicative that you do not in- 
tend to make this title merchantable. 


Unless we are advised by you within one week 
after you recetve this letter that vou intend to take 
steps to correct the defects, and when you will have 
the title merchantable as provided in the agreement, 
we will proceed on the basis that the provision of 
the agreement that “the said earnest money herein 
receipted for shall be returned to the purehaser on 
demand” is applicable. In the event that you do not 
intend to make the title merchantable, then please 
consider this letter as our demand upon you to im- 
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mediately return to us the earnest money receipted 
for namely, $5,000.00 and your failure so to do will 
require our filing an action against you. 


Yours very truly, 


/s/ ALFRED CLERMONT 
/s/ MARGUERITE I. CLERMONT 


EXHIBIT “D” 


Three Mile District, Stevensville, Montana 
July 30, 1953 
Mr. Alfred Clermont and 
Mrs. Marguerite I. Clermont 
Huson, Montana. 


Dear Mr. and Mrs. Clermont: 

We received your two letters of June 22 and July 
27 regarding our May 2, 1953 eontract for the sale 
and purchase of the Bernhard Jannsen farm. We 
have turned the matter over to our attorneys and 
they are checking over the objections which you 
have made. We expect to hear from them very 
shortly and get their advice on the statement of de- 
fects in title. You may be assured that the matter 
is being promptly taken care of and that we will act 
on the advice of our attorneys in the matter of 
clearing up any defects in merchantability of title. 

Very truly yours, 


/s/ GLENN WOODBURY 
/s/ PEARL WOODBURY 


[Endorsed]: Filed October 7, 1953. 
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[Title of District Court and Cause. ] 


MOTION TO DISMISS 


Defendants move the Court to dismiss the action 
because the complaint fails to state a claim against 
the defendants upon which relief can be granted. 


/s/ LEIF ERICKSON, 
Attorneys for Defendants [14] 


Affidavit of Service by Mail attached. [15] 
[Endorsed]: Filed November 2, 1953. 


[Title of District Court and Cause. ] 


ORDER 


The defendants’ motion to dismiss having come 
on for hearing before the Court on the 3rd day of 
February, 1954, and the matter having been fully 
argued and submitted to the Court, and the Court 
having considered all of the arguments, and the 
briefs submitted, and being fully advised in the 
premises, 


It Is Therefore Ordered that the defendants’ mo- 
tion to dismiss be and the same hereby is denied, 
and the defendant is granted 20 days within which 
to further plead. 
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It Is Further Ordered that the Clerk of this court 
forthwith notify the attorneys of record for the re- 
spective parties of the making of this order. 

Done and dated this 10th day of March, 1954. 


/s/ W. D. MURRAY, 
U.S. District Judge [16] 


[Endorsed]: Filed March 10, 1954. 


[Title of District Court and Cause. ] 


ANSWER AND CROSS-COMPLAINT 


Answer to First Cause of Action 

As and for their answer to the first cause of ac- 
tion of the complaint herein, defendants allege as 
follows: 

First Defense 

The first eause of action of the complaint fails to 
state a claim against defendants upon which relief 
ean be granted; 

Second Defense 

Admit the allegations contained in paragraphs I, 
IJ, III and IV; deny the allegations of the para- 
graph numbered IV beginning at line 17 through 
line 31 of page 2 of said complaint ; 

Answering paragraph V, defendants admit that 
title to the property is vested in Bernhard Jannsen 
and Anna Jannsen ; 

Answering paragraph VI, admit that the irrig- 
ated portion of the lands is included in the Bitter 
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Root Irrigation District, and that in common with 
all of the lands so included in said District is sub- 
ject to the lien provided in a certain Repayment 
Contract between the Bitter Root Irrigation Dis- 
trict and the United States; deny the other allega- 
tions of paragraph V1; 

Answering paragraph VII, admit the allegations 
of said paragraph; 

Answering paragraph VIII, admit the receipt of 
the letter marked Exhibit ‘“C” and deny the other 
allegations of the said [17] paragraph; 

Answering paragraph IX, admit the receipt by 
the plaintiffs of the letter, Exhibit “D”, deny the 
other allegations of said paragraph; 

Answering paragraph X, admit the defendants 
have refused to pay to the plaintiffs the Five 
Thousand Dollars ($5,000.00) referred to and deny 
the other allegations of said paragraph; 

Answering paragraph XI admit the allegations 
of said paragraph; 

Allege that the plaintiffs, when the contract Ex- 
hibit “A” was entered into made specific inquiry 
eoncerning the hen of the Bitter Root Irrigation 
District and the United States on the lands here 
involved and entered into the said contract with full 
knowledge of the existence of the said lien and 
waived any right to object to the marketability of 
the title by reason of the existence of the said len; 

Allege that when the plaintiffs entered into the 
contract, Exhibit “A”, the plaintiffs knew that legal 
title to the property was vested in Bernhard Jann- 
sen and Anna Jannsen, and that the said Bernhard 
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Jannsen and Anna Jannsen did not hold a mort- 
gage on the lands involved; that the plaintiffs spe- 
cifically agreed with the defendants to assume the 
obligations of the defendants under the Contract 
for Deed referred to in paragraph V of the com- 
plaint and waived any right to complain of the 
marketability of the title by reason of the fact that 
legal title was, and is, vested in Bernhard Jannsen 
and Anna Jannsen and not in the defendant; 

That the abstract furnished by the defendants 
shows a marketable title in the defendants, and the 
title of the defendants is, in facet, a marketable one 
within the provisions of the agreement between 
these plaintiffs and these defendants; 

Exeept as herein specifically admitted, denied or 
alleged, defendants deny each and every other al- 
legation contained in the [18] first cause of action in 
the complaint ; 


Third Defense 

Allege that at all times defendants have been 
ready, willing and able to perform their obligations 
under the terms of the contract, Exhibit “A” and 
the agreements made with the plaintiffs referred to 
in the second defense, but that within a few days 
after the said contract was made, the plaintiffs de- 
termined not to fulfill their obligations under the 
said contract and agreement and so notified the 
defendants, and that since said determination by 
the plaintiffs, the plaintiffs have not been ready, 
willing or able to carry out their promises under 
the said contract and agreements ; 
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That more particularly by said contract, Exhibit 
“A” to the complaint, the plaintiffs agreed to pay 
to the defendants the balance of the purchase price 
on June 15, 1953; that on said date the plaintiffs 
failed to tender to the defendants the said balance 
of the purchase price; that they were not then, nor 
have they since been ready, willing or able to per- 
form the conditions of the said contract on their 
part to be performed; that under the contract time 
is made of the essence of agreement ; 


Fourth Defense 


That if the plaintiffs did not waive the right to 
object to the marketability of the title by reason of 
the hen of the Bitter Root Irrigation District and 
the United States and by reason of the fact that 
legal title is vested in Bernhard Jannsen and Anna 
Jannsen, the defendants had no obligation to show 
a marketable title until such time as legal title was 
to pass to the plaintiffs; that under the contract, 
conveyance of the property to the plaintiffs was to 
be by contract for deed; that by such provision in 
the contract it was contemplated by the parties that 
defendants would fully comply with the contract if, 
at the time the plaintiffs had paid the payments to 
the Federal [19] Land Bank and to Bernhard Jann- 
sen and Anna Jannsen, defendants could then de- 
liver to the plaintiffs marketable title; that upon 
the payment of the several sums agreed to be paid 
by the plaintiffs under the said contract, full, legal 
title will vest in the plaintiffs and defendants will 
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have fully complied with all the provisions of the 
contract relating to the title conveyed ; 


Fifth Defense 

That at all times defendants have been ready, 
willing and able to perform their obligations under 
the terms of the contract, Exhibit “A” and the 
agreements made with the plaintiffs referred to in 
the second defense; that defendants will be able to 
deliver good, merchantable title to the plaintiffs 
upon the completion of the payments to be made 
by the plaintiffs under the contract; that plaintiffs 
have full knowledge of this fact and plaintiffs had 
full knowledge of the state of the title at the time 
the contract was entered into and waived any right 
to object to the marketability of the title so far 
as the hen of the Bitter Root Irrigation District 
and United States and insofar as the title of Bern- 
hard Jannsen and Anna Jannsen are concerned; 
that their objections to the title are not made in 
good faith but are made for the fraudulent purpose 
of relieving themselves of their obligations under 
the contract and for the purpose of unlawfully re- 
covering the part payment made to these defend- 
ants ; 


Answer to Second Cause of Action 
As and for their answer to the second cause of 
action of the complaint herein, defendants allege as 
follows: defendants incorporate herein by reference 
all of the allegations of the first, second, third and 
fourth defenses to the first eause of action, and in 
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addition, deny and allege as follows: As to para- 
eraph Il of the second eause of action, allege that 
plaintiffs have failed to perform their obligations 
required under the contract, Exhibit “A”; admit 
that the plaintiffs entered into [20] the contract 
Exhibit “A” in good faith intending to purchase 
the property described therein; allege that within 
a week after the execution of the contract Exhibit 
“A” plaintiffs determined that they were not going 
to perform the obligations devolving upon them by 
reason of the said contract; allege that plaintiffs 
defaulted in the performance of their obligation 
under the contract and deny that such default was 
in good faith; allege that said defaults in the per- 
formance of the obligation of the contract by the 
plaintiff, were grossly negligent, fraudulent and a 
willful breach of duty; and deny that plaintiffs are 
entitled to return of the down payment of Five 
Thousand Dollars ($5,000.00) as a relief from for- 
feiture or otherwise. 

In further answer to the allegations of para- 
graph II of the second cause of action, defendants 
say that the demand of the plaintiffs for an ab- 
stract was not made in good faith; that prior to the 
execution of the agreement, Exhibit “A”, plaintiffs 
had full knowledge of the existence of the lien of 
the Bitter Root Irrigation District and of the fact 
that legal title was vested in Bernhard Jannsen and 
Anna Jannsen, his wife; that by the contract, Ex- 
hibit “A”, the plaintiffs specifically assumed the ob- 
ligations of the defendants under the contract for 
deed with Bernhard Jannsen and Anna Jannsen, 
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and that plaintiffs specifically waived any right to 
object to the marketability of the title to the lands 
by reason of the lien of the Irrigation District; that 
the objections of the plaintiffs to the marketability 
of the title after the examination of the abstract 
were made in bad faith and with the fraudulent 
purpose and intent to relieve themselves of their 
obligations under the said contract; except as herein 
specifically denied, admitted and alleged, defend- 
ants deny all of the allegations of paragraph IJ of 
said second cause of action. 

For further separate defense to the second cause 
of action [21] defendants incorporate herein by 
reference all of the above allegations and denials 
contained above in the answer to the second cause 
of action, and in addition, allege that by reason of 
the failure of the plaintiffs to perform their obliga- 
tions under the contract, Exhibit “A” to the com- 
plaint, the defendants have been damaged in an 
amount in excess of Five Thousand Dollars ($5,- 
000.00), and that it would be unjust and inequitable 
to permit these plaintiffs to recover any part of the 
Five Thousand Dollars ($5,000.00) paid by the 
plaintiffs as the down payment and as a part of the 
purchase price for the lands involved. 


Cross-Complaint 
For a cross-complaint, defendants allege: 


I. 


That the plaintiffs are citizens of the Dominion 
of Canada; that the defendants are citizens of the 
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State of Montana; that the amount in controversy 
herein exceeds the sum of Three Thousand Dollars 
($3,000.00), exclusive of interests and costs; 


IT. 

That on or about the 2nd day of May, 1953, the 
plaintiffs and the defendants entered into a written 
contract, a copy of which is attached to the com- 
plaint, marked Fixhibit “A” and by this reference 
made a part of this cross-complaint; that the Jann- 
sen farm referred to in said contract consists of the 
following described tracts of land, to-wit: 

The North Half of the Northeast Quarter of 
the Southeast Quarter (NIGNEVWSEY) of 
Section 34, the West half of the Northwest 
Quarter (WIANW14), the Northwest Quarter 
of the Southwest Quarter of (NWI4SW1,) of 
Section 35, Township 10 North Range 19 West 
of the Montana Principal Meridian. 
that on the said 2nd day of May the plaintiffs paid 
to the defendants the sum of Five Thousand Dol- 
lars ($5,000.00) as a deposit, earnest money and in 
part payment of the purchase price of the property 
described and that the plaintiffs have made no [22 
other payments under said contract; 


Til. 

That at the time the said contract was made, 
plaintiffs were aware of the existence of a lien for 
the construction charges for irrigation structures 
under a certain contract between the United States 
of America and the Bitter Root Irrigation District 
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and entered into the contract for the purchase of the 
said lands with the understanding and agreement 
on the part of the plaintiffs that they would assume 
and pay the said lien when and if it became due, 
and that plaintiffs waived any right to object to the 
marketability of the title tendered by the defend- 
ants by reason of the existence of the said hen; 


IV. 

That at the time the contract for the purchase of 
the lands involved was entered into these plaintiffs 
knew that legal title to the said property was vested 
in Bernhard Jannsen and Anna Jannsen and that 
the defendants held the property under a certain 
contract for deed, and plaintiffs, by the contract, 
specifically assumed the obligations of the defend- 
ants under the said contract for deed, the said con- 
tract for deed being erroneously described in said 
contract as a mortgage and the plaintiffs specifically 
waived any right to object to the marketability of 
the title tendered by the plaintiffs by reason of the 
fact that the legal title was vested in Bernhard 
Jannsen and Anna Jannsen; 

That under the contract, the land was to be con- 
veyed to the plaintiffs by contract for deed and 
that upon payment by the plaintiffs of the amounts 
remaining due to Bernhard Jannsen and Anna 
Jannsen, title was to vest in the plaintiffs and not 
until then. 

V. 

That pursuant to the demand of the plaintiffs, 

defendants furnished an abstract of title to the 
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plaintiffs on June 18, 1953; [23] that except for the 
lien of the Irrigation District, repayment charges 
referred to above and except for the fact that legal 
title vests in Bernhard Jannsen and Anna Jannsen, 
both of which defects, 1f such they be, were known 
to the plaintiffs at the time they entered into the 
contract, as set out above and both of which defects 
plaintiff acquiesced in and accepted the abstract 
furnished by the defendants showed marketable title 
to the real property herein involved within the 
terms of the contract Exhibit “A” to the complaint 
and the title to the said lands was marketable on 
June 15, 1953 and is now marketable within the 
provisions of the contract, Exhibit “A” to the com- 
plaint ; 
VI. 

That defendants have made repeated demands on 
the plaintiffs that they performed their obligations 
under the said contract and that they pay to the de- 
fendants the balance due under said contract; 


VU, 
That the defendants were, and have always been, 
and still are ready, willing and able to perform the 
agreement on their part; 


®ITt. 

That should the plaintiffs be unable to carry out 
the terms of the contract and to perform their ob- 
ligations thereunder and to make the several pay- 
ments therein specified, the defendants will be dam- 
aged in the sum of Five Thousand Dollars ($5,- 
000.00); that the defendants relying upon the per- 
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formance of the contract by the plaintiffs refused 
other offers to sell the said lands to other persons; 
that the market value of the real estate has gone 
down since the date of the contract; that the de- 
fendants have suffered losses in the farming opera- 
tions on the said property by reason of the uncer- 
tain status of the contract and in the event of the 
plaintiffs being unable to [24] carry out the terms 
of this contract, the defendants will be damaged in 
the above mentioned sum of Five Thousand Dollars 
($5,000.00) ; 


Wherefore, defendants pray judgment: 


. 
That the plaintiffs’ complaint be dismissed with 
cost; 
IL 
That plaintiffs be required to perform said agree- 
ment and to pay to the Federal Land Bank and to 
Bernhard Jannsen and Anna Jannsen the amounts 
required to be paid by them under the said con- 
tract and in the manner provided in said contract, 
and to pay to the defendants the balance of Eleven 
Thousand Dollars ($11,000.00) due on June 1, 
1953, with interest on said several sums together 
with defendants’ cost and for such other and further 
relief as to the court may seem just. 
Dated this 29th day of March, 1954. 


/sf LEIF ERICKSON, 
Attorney for Defendants [25] 


[Endorsed]: Filed March 29, 1954. 
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REPLY AND ANSWER TO CROSS- 
COMPLAINT 


Come now the plaintiffs and for reply to the 
defendants’ eross-complaint on file herein, admit, 
deny and allege as follows: 


fr. 


Admit the allegations of Paragraphs I and II of 
said cross-complaint. 


I. 


Deny the allegations of Paragraphs III and IV 
of said cross-complaint. 


LET, 


With respect to the allegations of Paragraph V 
of said cross-complaint, admit that pursuant to the 
demand of the plaintiffs, defendants furnished an 
abstract of title to the plaintiffs on June 18, 1953. 
Deny the remaining allegations of Paragraph V of 
said eross-complaint. 


i 


Deny the allegations of Paragraphs VI, VIT and 
VITI of said cross-complaint. 
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? 


Wherefore, having fully replied to defendants 
cross-complaint, plaintiffs pray for the relief de- 
manded in the complaint. 

/s/ RUSSELL E. SMITH, 
Attorney Preparing this Reply 
/s/ SMITH, BOONE & RIMEL, 
Attorneys for Plaintiffs [26 | 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed April 6, 1954. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This cause came on regularly for trial before the 
Court, sitting without a jury, on the 29th and 30th 
days of November, 1954; the plaintiffs were repre- 
sented by their counsel Messrs. Smith, Boone & 
Rimel, and the defendants were represented by 
their counsel Leif Erickson, Esq.; thereupon oral 
and documentary evidence was introduced by and on 
behalf of each of the parties, and at the close of all 
of the evidence the parties rested and thereafter, 
within the time granted by the Court, each of the 
parties filed their briefs and proposed Findings of 
Fact and Conclusions of Law, and the eause was 
then submitted to the Court for its consideration 
and decision, and the Court having considered all 
the evidence and testimony submitted at the trial 
and the briefs of counsel, and being fully advised 
in the premises, now makes and orders filed its 
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Findings of Fact and Conclusions of Law as fol- 
lows: 


Findings of Fact 
r. 

That the plaintiffs are citizens of the Dominion 
of Canada. That the defendants are citizens of the 
State of Montana. That the amount in controversy 
herein exceeds the sum of Three Thousand Dollars 
($3,000.00), exclusive of interest and costs. 


ET. 

That on May 2, 1953, plaintiffs and defendants 
entered into a written contract providing for the 
sale by defendants and [28] purchase by plaintiffs 
of the following real property situated in Ravalli 
County, Montana: 

The North Half of the Northeast Quarter of the 
Southeast Quarter (NILNEWYSEYWY) of Section 
Thirty-four (34); West Half of the Northwest 
Quarter (WILNW14) and Northwest Quarter of 
the Southwest Quarter (NW148SW14) of Section 
35, Township 10 North, Range 19 West, M.P.M. 


Wt, 

That on May 2, 1953, plaintiffs paid to defendants 
the sum of Five Thousand Dollars ($5,000.00) as a 
deposit and earnest money in part payment upon 
the agreed purchase price for said real property. 
That defendants still retain said amount. That 
plaintiffs have made no other payments under said 
contract. 
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That said contract of sale was prepared by Pat 
Hagarty, a real estate agent engaged by and acting 
for and on behalf of defendants, and that said con- 
tract, among other things, provided: 

“1. It is further agreed: Seller shall at his ex- 
pense furnish Purchaser an Abstract of Title con- 
tinued to a date subsequent hereto showing mer- 
chantable title to the above described property 
vested in Seller, or in heu thereof, at Seller’s option, 
a title insurance policy insuring title thereto 
vested in Purchaser, free and clear of all liens and 
enciumbranees, except mortgage to b. Jannsen $16,- 
200.00 and Federal Land Bank, $3563.98. 


me ee ce 


4, * * * if Seller’s title is not merchantable or 


insurable and cannot be made so within a reason- 
able time after written notice containing statement 
of defects is delivered to Seller, then said earnest 
money herein receipted for shall be returned to the 
Purchaser on demand and all rights of Purchaser 
terminated unless Purchaser waives said defects 
and elects to purchase; * * *” 


Le 

That no abstract of title was furnished by de- 
fendants to plaintiffs before June 11, 1953, on 
which date plaintiffs wrote to Glenn Woodbury, one 
of the defendants, requesting that an abstract of 
title be delivered to plaintiffs or their attorneys. 
That this abstract of title was delivered on June 18, 
1958 to plaintiff’s attorneys and that bv letter of 
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June 22, 1953, addressed to defendants, plaintiffs 
specified certain defects in the title, including: [29] 
(1) The fact that title to the property was not 
vested in defendants but rather was vested in Bern- 
hard Jannsen and Anna Jannsen, husband and 
wife; (2) that the real property was subject to the 
lien in favor of the United States of America aris- 
ing out of a contract with the Bitter Root Ir- 
rigation District; (3) That, although not shown by 
the abstract of title, there was a contract of sale 
from Bernhard Jannsen and Anna Jannsen, hus- 
band and wife, to defendants rather than title in the 
defendants, subject only to a second mortgage in 
favor of Jannsen and wife. 


VI. 

That defendants received said letter of June 22, 
1953, by which plaintiffs specified certain defects 
of title and that defendants did not thereafter rem- 
edy said defects or communicate with plaintiffs in 
connection therewith other than to advise plaintiffs 
by letter of July 30, 1953, that the defects were 
receiving the attention of defendants’ attorneys and 
that the matter would be promptly taken eare of. 


VIT. 

That the abstract of title furnished by defend- 
ants to plaintiffs’ attorneys on June 18, 19538, bore 
a final certificate of date June 15, 1953, and that 
said abstract did not show merchantable title in de- 
fendants to the real property which was the sub- 
ject of said contract of sale and that said abstract 
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disclosed that record title to said real property was 
actually vested in Bernhard Jannsen and Anna 
Jannsen, husband and wife, rather than in defend- 
ants and also showed that the property was subject 
to the hen of the United States of America arising 
out of a contract with the Bitter Root Irrigation 
District dated September 16, 1948, and recorded in 
the Office of the Clerk and Reeorder of Ravalli 
County, Montana, on June 11, 1949 in Volume 13 
of Mise., Page 91. That these defects were material, 
were not excepted in the contract of sale, and ren- 
dered the title unmerchantable. [30] 


W Id, 

That plaintiffs as purchasers have not waived 
said title defects nor elected to purchase said prop- 
erty notwithstanding said title defects, and that the 
defendants have failed to remedy said title defects 
within a reasonable time after receiving written 
notice thereof through plaintiffs’ letter of date June 
22, 1953. That plaintiffs made demand upon defend- 
ants for return of the $5,000.00 earnest money paid 
by plaintiffs under the terms and provisions of said 
contract of sale, and defendants have failed and 
refused to return said earnest money. 


TX. 

That the plaintiffs never received possession of 
the real property which was the subject of the eon- 
tract of sale, and that defendants retained posses- 
sion and also enjoyed the use, rents and_ profits 
thereof. That in their relationships with defendants 
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under said contract of sale, plaintiffs acted promptly 
and in good faith and were not guilty of grossly 
neghgent, willful or fraudulent breach of duty. 


From the foregoing Findings of Fact the Court 
draws the following 


Conclusions of Law 


bly 


That the Court has jurisdiction hereof. 


ET. 


That defendants were obligated under the con- 
tract of May 2, 1953, to furnish plaintiffs an ab- 
stract or title insurance policy disclosing merchant- 
able title in defendants to the real property which 
was the subject of said contract of sale, and that 
plaintiffs did not become obligated to pay the bal- 
anee due on the purchase price until said abstract 
or title insurance policy had been furnished and 
plaintiffs given a reasonable time to examine the 
same and then only if merehantable title was shown 
in defendants, subject only to the exceptions speci- 
fied in the contract. [31] 


ITT. 


That an abstract of title having been furnished, 
and having been examined and the defects of title 
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specified to defendants within a reasonable time by 
the plaintiffs, the defendants thereupon became ob- 
ligated under said contract to remedy said defects 
within a reasonable time, or, upon demand, to re- 
turn the earnest money of $5,000.00 to plaintiffs. 


Ly. 


That the defects specified by plaintiffs and men- 
tioned in Paragraph VII of the findings herein 
rendered defendants’ title unmerchantable, and the 
defendants having failed to remedy said defects 
within a reasonable time, and plaintiffs having de- 
manded the return of their earnest money of $5,- 
000.00, the plaintiffs are entitled to recover said 
sum of $5,000.00 from defendants, together with 
interest thereon from and after the date of filing 
their complaint herein. 


7: 


That in their relationship with defendants under 
said contract of sale, plaintiffs have acted promptly 
and in good faith and were not guilty of grossly 
negligent, willful or fraudulent breach of duty. That 
plaintiffs have established their right to equitable 
relief under Section 17-102, R.C.M. 1947, providing 
for relief from forfeiture, but since plaintiffs were 
never in possession of the real property which was 
the subject of the contract of sale, this right to 
equitable relief is co-extensive with the legal right 
of plaintiffs as elsewhere recited in these conelu- 
sions of law, namely, for the recovery from defend- 
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ants of the sum of $5,000.00, with interest thereon 
from the date of filing the complaint. 

Let judgment be entered accordingly, and counsel 
for the plaintiff is hereby ordered to prepare, sub- 
mit to counsel for defendants for approval as to 
form, and present to the Court for signature a form 
of judgment in accordance with these Findings. 


Done and dated this 31st day of January, 1955. 


/s/ W. D. MURRAY, 
United States District Judge [32] 


[Endorsed]: Fuled January 31, 1955. 


—— er 


In the United States District Court for the District 
of Montana, Missoula Division 


No. 382 


ALFRED CLERMONT and MARGUERITE IJ. 
CLERMONT, Plaintiffs, 
vs. 
GLENN WOODBURY AND PEARL WOOD- 
BUR, Defendants. 


JUDGMENT 


This cause came on regularly for trial before the 
Court, sitting without a jury, on the 29th and 30th 
days of November, 1954; the plaintiffs were repre- 
sented by their counsel, Messrs. Smith, Boone & 
Rimel, and the defendants were represented by their 
counsel, Leif Erickson, Esq.; thereupon oral and 
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documentary evidence was introduced by and on be- 
half of each of the parties, and at the close of all 
of the evidence the parties rested and thereafter, 
within the time granted by the Court, each of the 
parties filed their briefs and proposed Findings of 
Fact and Conclusions of Law, and the cause was 
then submitted to the Court for its consideration 
and decision. Thereafter the Court, on the 31st day 
of January, 1955, made and entered its Findings 
of Fact and Conclusions of Law herein, 


Now Therefore, pursuant to said Findings of 
Fact and Conclusions of Law, It Is Ordered, Ad- 
judged and Decreed, and this does order, adjudge 
and decree, [33] that the plaintiffs have and re- 
cover judgment, and that judgment is hereby en- 
tered for the plaintiffs, and against the defendants, 
in the amount of Five Thousand Dollars ($5,000.00), 
together with interest thereon at the rate of six 
per cent (6%) per annum from the 7th day of 
October, 1953, and plaintiffs’ costs herein, to be 
taxed and settled as provided by law. 

Done this 4th day of February, 1955. 


/s/ W. D. MURRAY, 
Judge [34] 


[Endorsed]: Filed and Entered Feb. 4, 1955. 
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NOTICE OF APPEAL 


To the above named Court and to the Clerk thereof, 
and to Alfred Clermont and Marguerite I. Cler- 
mont, Plaintiffs and Appellees, and to Messrs. 
Smith, Boone & Rimel, their Attorneys: 


Notice is hereby given that Glenn Woodbury and 
Pearl Woodbury, defendants above named, hereby 
appeal to the Court of Appeals for the Ninth Cir- 
ewut from the final Judgment entered in this action 
on the 4th day of January, 1955. 

Dated this 2nd day of March, 1955. 


/s/ LEIF ERICKSON, 
Attorney for Appellants [386] 


[Endorsed]: Filed March 2, 1955. 


[Title of District Court and Cause. ] 


SUPERSEDEAS BOND 


Know all men by these presents, that we Glenn 
Woodbury and Pearl Woodbury, as principals, and 
Adam Felde and Fred T. Porch, as sureties, are 
held and firmly bound unto Alfred Clermont and 
Marguerite IT. Clermont in the full and just sum 
of Six Thousand Dollars ($6,000.00), to be paid to 
the said Alfred Clermont and Mareuerite T. Cler- 
mont, their successors, executors, administrators or 
assigns; to which payment, well and truly to be 
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made, we bind ourselves, our heirs, executors, and 
administrators, jointly and severally by these pres- 
ents. Signed with our seals and dated this 12th day 
of February, 1955. 

Whereas, on February 4th, 1955, in an action 
pending in the United States District Court for 
the District of Montana, Missoula Division, between 
Alfred Clermont and Marguerite I. Clermont, as 
plaintiffs, and Glenn Woodbury and Pearl Wood- 
bury, as defendants, a judgment was rendered 
against the said defendants, and the said defend- 
ants having filed a notice of appeal from such judg- 
ment in the United States Court of Appeals for 
the Ninth Circuit ; 

Now the condition of this obligation is such that 
if the said defendants shall prosecute their appeal 
to effect and shall satisfy the judgment in full, to- 
gether with costs, interest and [37] damages for 
delay, 1£ any, the appeal is dismissed, or if the 
judgment is affirmed, or shall satisfy in full such 
modification of the judgment and such costs, inter- 
est and damages that the said Cireuit Court of 
Appeals may adjudge and award, then this obliga- 
tion shall be void; otherwise to remain in full force 
and effect. 


/s/ GLENN WOODBURY, 

/s/ PEARL WOODBURY, 

/s/ ADAM FELDE, 

/s/ FRED T. PORCH [38] 


Duly Verified. 
[Endorsed]: Filed February 15, 1955. 
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STATEMENT OF POINTS 

The points upon which appellants will rely on 
appeal are: 

iL. 

The Court erred in refusing to dismiss the com- 
plaint for failure to state a claim upon which relief 
can be granted; 

Jig 

The Court erred in entering judgment for the 
plaintiffs ; 

Tr 

The Court erred in refusing to dismiss the com- 
plaint for the reason that neither by the complaint 
nor the reply did the plaintiffs allege themselves to 
be ready, willing and able to perform under their 
contract nor did they allege tender; 


IV. 

The Court erred in entering judgment for the 
plaintiffs for the reasons that: 

(1) Plaintiffs did not prove they were ready, 
willing or able to perform under the eontract, nor 
did they approve tender; 

(2) The plaintiffs were in default under their 
eontract and defendants were not since defendants 
could only be placed in default by tender on the 
part of the plaintiffs or an offer to perform; 

(3) Defendants were not required to show mar- 
ketable title until there had been tender of per- 
formance by the plaintiffs ; 
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(4) The Court, in making its findings of fact dis- 
regarded [281] the parol evidence explaining the 
imperfections and ambiguities in the contract; 


(5) The defendants were only required to have 
good title at the time set for conveyance of the lands 
involved ; 

(6) The testimony shows without question that 
the plaintiffs knew, understood and agreed that the 
Jannsen contract was a contract for deed and not 
a mortgage, and they expressly agreed to assume 
the eontract ; 


(7) The plaintiffs were fully informed and were 
put on notice of the existence of the len for ir- 
rigation construction charges. If they were not, 
under the terms of the contract, their lien of the 
irrigation construction charges could have been paid 
out of the purchase money ; 


(8) The evidence established that defendants had 
suffered damage by reason of the failure of the 
plaintiffs to carry out their contract in excess of the 
down payment. 


Dated this 12th day of May, 19955. 


/s/ LEIF ERICKSON, 
Attorney for Defendants-Appellants 


[Endorsed]: Filed May 16, 1955. 
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CERTIFICATE OF CLERK 


United States of America, 
District of Montana—ss. 


I, H. H. Walker, Clerk of the District Court of 
the United States in and for the District of Mon- 
tana, do hereby certify to the Honorable, the United 
States Court of Appeals for the Ninth Circuit, that 
the foregoing volume consisting of 283 pages num- 
bered consecutively from 1 to 283 inclusive as a 
full, true and correct transcript, consisting of the 
original following papers designated by the parties, 
to-wit: Complaint, Motion to Dismiss, Order Deny- 
ing Motion to Dismiss, Answer and Cross-Complaint, 
Reply and Answer to Cross-Complaint, Findings of 
Fact and Conclusions of Law, Judgment, Notice of 
Appeal and Bond, the Transcript of Testimony, all 
Exhibits listed in numerical order except the Ab- 
stract, Statement of Poimts and Designation of 
Contents of Record on Appeal, required by the rule 
as the record on appeal in Case No. 382, Alfred 
Clermont and Mareuerite I. Clermont vs. Glenn 
Woodbury and Pearl Woodbury, as appears from 
the original records and files of said District Court 


in my custody as such Clerk. 


Witness my hand and the seal of said District 
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Court at Butte, Montana, this 27th day of May, 
1955. 


[Seal ] H. H. WALKER, 
Clerk 
/s/ By D. F. HOLLAND, 
Deputy Clerk 


In the United States District Court, District of 
Montana, Missoula Division 


No. 382 
ALFRED CLERMONT and MARGUERITE I. 
CLERMONT, Plaintiffs, 
Vs. 
GLENN WOODBURY and PEARL WOOD- 
BURY, Defendants. 


TRANSCRIPT OF PROCEEDINGS 


The above cause came on regularly for trial be- 
fore the Honorable W. D. Murray, United States 
District Judge for the District of Montana, sitting 
without a jury, at Missoula, Montana, on November 
29, 1954. The plaintiffs were present in person and 
represented by their counsel, Messrs. William T. 
Boone and J. W. Rimel, of Missoula, Montana, and 
the defendants were present in person and repre- 
sented by their counsel, Mr. Leif Krickson, Helena, 
Montana. 


Thereupon, the following proceedings were had: 
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Court: Number 382, Clermont vs. Woodbury. 

Mr. Boone: If your Honor please, may we have 
about a 10 minute recess before we start that action? 

Court: Court will stand in recess until 25 min- 
utes after 10. 

(Ten-minute recess.) [41] 

Mr. Erickson: May it please the Court, at the 
outset, I have advised counsel that in my prayer 
for relief in the cross complaint, I have misstated 
the balance that would be due as $6,000.00, and that 
figure should be $11,000.00—— 

The Court: Very well. 

Mr. Erickson: ——because under the contract 
itself and everything that appears in the pleadings 
shows that would be the correct amount, so at this 
time I move to have the cross complaint amended 
to change that figure to $14,000.00. 

Court: Very well, the amendment is ordered. 

Mr. Boone: Does your Honor desire an open- 
ing statement? 

Court: I don’t think so: I think that we covered 
it, didn’t we? In reference to the motion to dismiss, 
we have covered the picture generally. I think you 
can proceed. 

Mr. Boone: Very well. If your Honor please, at 
this time the plaintiffs offer in evidence what has 
been marked for identification as Exhibit 1, which 
is an abstract of title, No. 9209, to the lands de- 
seribed in the complaint, the same bearing Ab- 
stracter’s Certificate of date June 14, 1953, 5:00 
o'clock p.m. of the Ravalli County Abstract Com- 
pany. In making this offer, your Honor, this ab- 
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stract is held in escrow with the Federal Land Bank 
in Spekane, and has been withdrawn from escrow 
for the purposes of this case, and I would like to 
have it admitted with the understanding that at 
the conclusion of the trial and decision of the Court, 
the abstract may be withdrawn [42] for the purpose 
of being returned to the Federal Land Bank. 
Mr. Erickson: That is agreeable. 
Court: Very well. 
(Plaintiff’s Exhibit 1, being Abstract of Title 
No. 9209, covering lands involved, was here re- 
eeived in evidence, and will be certified to the 
Court of Appeals by the Clerk of this Court.) 


ELSIE W. OLIVA 
ealled as a witness on behalf of plaintiffs, being 
first duly sworn, testified as follows: 


Direct Examination 

Q. (By Mr. Boone): Will you state your name 
to the Court, please? Just sit down. 

A. Elsie W. Oliva. 

Q. Your residence, please? 

A. Hamilton, Montana. 

Q. And what position do you hold with the 
Bitterroot Irrigation District? 

A. I am secretary. 

(). And as secretary, do you have in your pos- 
session the books and records and documents of 
the district? A. “ET db: 

Mr. Boone: And it has been agreed between 
counsel, your Honor, that rather than take the time 
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(Testimony of Elsie W. Oliva.) 

to have this witness [43] testify to various facts 
that it may be stipulated as to those facts as fol- 
lows: First, that the number of irrigable acres 
within the Bitterroot Irrigation District is 16,665 
acres; that of the lands described in the plaintiffs’ 
complaint, 121 acres of those lands are within the 
sittervoot Irrigation District; that prior to July 
1, 1953, and during the month of June, 1953, the 
amount owing to the United States under the re- 
payment contract pleaded in the plaintiffs’ com- 
plaint was $39.26 per acre for each acre under the 
District and subject to the repayment contract; that 
the amount owing to the United States on the lands 
described in the plaintiffs’ complaint and subject 
to the repayment contract would then be 121 acres 
at $39.26 per acre; that on July 1, 1953, the dis- 
trict made a payment to the United States of 89 
cents per acre for each acre under the repayment 
contract, leaving a balance of construction charges 
due to the United States after July 1, 1953, of 
38.37 per acre, which would apply to the 121 acres 
within the lands deseribed in the plaintiffs’ com- 
plaint. Ts that correct? 

Mr. Erickson: I would like to add just one little 
variation in the stipulation. I don’t anticipate we 
will be met with the problem on the lands at some 
later date as to the actual amount owing, for ex- 
ample with the District, but I would like to have 
the stipulation in the form that if this witness testi- 
fied, she would testify her records show that. I [44] 
don’t want to be in the position of admitting to the 
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accuracy of that; that her records would show that 
fioure. 

Mr. Boone: Very well. 

Court: Very well. 

Mr. Boone: Now, if your Honor please, counsel 
has requested that while this witness is on the 
stand that there be offered and introduced in evi- 
denee, to which I have no objection, a copy of the 
repayment contract, which has been identified as 
the plaintiffs’ Exhibit 2, but which should be intro- 
dueed as a defendants’ Exhibit. We have no objec- 
tion. 

Court: Are you now through with the witness? 

Mr. Boone: Yes, [ am through. 

Mr. Erickson: I now offer proposed Exhibit 1 
for the defendants, being the contract. 

Court: Very well, it 1s admitted. 

(Defendants’ Exhibit 1, being copy of con- 
tract between Umited States and Bitterroot 
Irrigation District, dated September 16, 1948, 
was here received in evidence and will be certi- 
fied to the Court of Appeals by the Clerk of 
this Court.) 

[See pages 224-255. ] 

Mr. Boone: It may be stipulated that that is a 
true and correct copy of the contract with the ex- 
ception of certain exhibits that were added to the 
original, and also to the execution, which we admit 
was properly executed. 

Mr. Erickson: That is mv understanding of what 
we have stipulated to. 
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Court: Very well. [45] 
Mr. Boone: That is all. 


Cross Examination 


By Mr. Erickson: 

Mr. Erickson: So we may dispose of the witness, 
I wonder if I may ask a question or two which 
aren’t properly cross examination, but I believe it 
would expedite the matter and we could release the 
witness ? 

Court: If there is no objection. 

Mr. Boone: No objection. 

Q. Does it occur that land is taken out of the 
district so it is no longer subject to the hen? 

A. No, we have to get the permission of the 
Secretary of Interior. 

Q. But I asked you does it happen? 

A. It happens occasionally, yes. 

Mr. Erickson: That is all. 


Redirect Examination 


Q. (By Mr. Boone): When was the last time 
it did happen, Mrs. Oliva? A. In 1948. 

Q. I see; and the 121 acres which I have re- 
ferred to are still within the district? 

A. Yes, sir, they are. [46] 

@. In whose name are those? 

A. Bernhard and Anna Jannsen, isn’t that the 
name ? 

Mr. Boone: That is all 
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(Testimony of Elsie W. Oliva.) 
Recross Examination 

Q. (By Mr. Erickson): May I refresh the wit- 
ness’ memory? Wasn’t there a more recent case 
in which Mr. Shallenberger appeared as counsel 
where land was taken from the district? 

A. Yes. 

Q. Do you recall the approximate date of that? 

A. Wouldn’t that be 1952? 

Q. That would be your recollection, about 1952? 

A. Yes. 

Mr. Erickson: That is all. 

Mr. Boone: That is all. 

Court: Step down, call the next witness. 

(Witness excused.) 


MARGUERITE IRENE CLERMONT 
one of the plaintiffs, called as a witness on her own 
behalf, being first duly sworn, testified as follows: 


Direct Examination 

Q. (By Mr. Boone): Will you state your name, 
please ? 

A. Marguerite Irene Clermont. 

Q. You are one of the plaintiffs in this action 
against Glenn Woodbury and Pearl Woodbury ? 

As Yes sir 

Q. Where do you live at the present time, Mrs. 
Clermont ? 

A. In Harrison Hot Springs, B. C. 

Q. British Columbia ? A. Canada, yes. 

Q. And did you and your husband come to Mon- 
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tana, then, for the purpose of the trial of this 
action ? M Yies, sir. 

Q. Iam handing you, Mrs. Clermont, an instru- 
ment which has been marked for identification as 
Plaintiffs’ Exhibit 2, and I will ask you if you ean 


identify the signatures on that? A. Yes: 
Q. Are they signatures of you and your hus- 
band ? A. Yes, they are. 


Q. Was that a letter which was regularly mailed 
in the United States mail to Mr. Glenn Woodbury 
at Stevensville, Montana? B.. “Fesy sir. 

Q. With postage prepaid? A. Yes. 

Mr. Boone: We now offer in evidence Plaintiffs’ 
Exhibit 2. [48] 

Mr. Krickson: No objection. 

Court: It is admitted. 


PLAINTIFFS’ EXHIBIT No. 2 


“Huson, Montana, June 11, 1953 
“Mr. Glenn Woodbury 
(Three Mile District) 
Stevensville, Montana. 


“Dear Mr. Woodbury: 

“With regard to the receipt and agreement to 
sell and purchase entered into on May 2, 19538, be- 
tween you and Mrs. Woodbury, as Sellers, and us, 
as Purehasers, you are advised that we have not 
as yet been provided with an abstract of title to the 
ranch property described in the agreement. 

“he agreement provides that the Seller shall at 
his own expense furnish the purchaser with an ab- 
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stract of title, continued to a date subsequent to the 
agreement, showing merchantable title to the farm 
property listed in the Seller, free and clear of all 
liens and encumbrances except the mortgage to 
Jannsen and Federal Land Bank. 

“The agreement also calls for a payment to you 
from us on June 15, 1953. 

“You ean understand that we will not make the 
payment to you until the abstract is provided as 
the agreement calls for, and until an opportunity 
is had for our attorneys to examine the same to 
determine whether your title is merchantable. 

“The attorneys whom we have selected to examine 
the abstract for us are Smith, Boone & Rimel, First 
National Bank Building, Missoula, Montana, and 
instead of sending the abstract to us, you may de- 
liver it to the attorneys. We have advised them 
that the abstract will be forthcoming. 

“Very truly yours, 


/3s/ Alfred Clermont 
/s/ Marguerite I. Clermont.” [49 | 


Mr. Boone: This is a letter which makes demand 
for the abstract. May I see the Court file? 

Q. Mrs. Clermont, there was attached to your 
complaint in this action an exhibit which was desig- 
nated as Exhibit No. “B”, which was a letter signed 
by you and Mr. Clermont on June 22, 19538, to Mr. 
Glenn Woodbury. Will you please tell the Court 
whether you received any response to this fetter of 
June 22nd. either by mail or telegram or oral ¢om- 
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munication at any time after sending it and prior 
to July 27, 1953? 

A. No, we heard nothing. 

Q. You heard nothing. Did you hear anything 
from Mrs. Woodbury with respect to that letter? 

A. No, I didn’t. 

Q. Now, then, referring to the letter which is 
marked Exhibit “C” attached to the complaint, a 
letter signed by you and your husband to Mr. 
Woodbury and his wife, did you receive any com- 
munication from either Mr. or Mrs. Woodbury 
after sending this letter on July 27th, any com- 
munication of any kind, either by telegram, letter, 
or oral, before the receipt of the letter, Exhibit 
“DD”, after July 30, 1953? 

A. No, we heard nothing. 

Q. I see. Now, you did receive the letter which 
is attached to the complaint as Exhibit “DD” from 
Mr. and Mrs. Woodbury, did you not? 

A. Yes. [50] 

@. Now, after the receipt of that letter, was 
there any communication from either Mr. or Mrs. 
Woodbury, or both of them, or from any attorney 
representing them, concerning the matters which 
were the subjeet of these previous letters up until 
the time the complaint in this action was filed? 

A. No, at no time. 

Q. Did you receive any letter or telegram or 
oral communication whatsoever ? A. Naz 

Q. Either from the Woodburys or from any at- 
torneys representing them? 
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A. No, never. 

Q. The contract, which is attached to the eom- 
plaint, Mrs. Clermont, as Exhibit “A”, will you tell 
the Court by whom that contract was prepared ? 

A. By Mr. Hagarty. 

@. And who was he, please? 

A. He was our real estate agent. 

Q. Who was he representing ? 

A. Mr. and Mrs. Woodbury. 

Q. Did you or Mr. Clermont employ him in any 
capacity ? 

A. We just went to see him to look over some 
property. 

Q. He was representing Mr. and Mrs. Wood- 
bury ? A. Yes. 

Q. And he prepared the contract? [51] 

A. «Yee 

Q. Exhibit “A”? A. Yes. 

Q. Now, Mrs. Woodbury, or Mrs. Clermont, 
not having heard from either Mr. or Mrs. Wood- 
bury after that letter of July 30th, which you re- 
ceived, what did you and Mr. Clermont do with 
respect to moving back to Canada? 

A. After thinking it over and having heard 
nothing, no encouragement that this was going to be 
satisfied so we would be free and feel free to work 
this particular farm in which we were interested, we 
decided by that time, knowing more of the ways 
of living in Canada, and being more acquainted 
with their ways, we decided we should return to 
Canada to seek some wav of making our living, 


56 Glenn and Pearl Woodbury vs. 


(Testimony of Marguerite Irene Clermont.) 
and the school term was approaching and we had 
to get our children, of which we have five, into 
school, and we were waiting and waiting, and we 
waited until the 23rd of August to leave here, and 
erossed the lines on the 7th of September. 

Q. Now, after this contract, Exiibit “A” was 
signed, did either you or Mr. Clermont have pos- 
session of the ranch properties involved in this pro- 
ceeding ? 

A. No, we never worked the farm. 

Q. And you had no assurance that the transac- 
tion was going to be closed? 

Mr. Erickson: To which we must object 

Mr. Boone: Very well. 

Q. Now, pending—or JT should put it the usual 
way—waiting to hear from the Woodburys with 
respect to these title problems, will you please tell 
the Court whether or not you and your husband 
incurred any expense ? A. Yes. 

Mr. Erickson: To which we object on the ground 
it is not material and relevant. 

Mr. Boone: It is pleaded, your Honor, under 
the second cause of action. 

Court: Very well. Overruled. 

A. Do I answer that now? 


Court: Yes, you may answer. 

A. Yes, we spent a great deal of money. 

Q. Will you just relate generally to the Judge 
as to what inconvenience and expense you were 
put to? 

Mr. Erickson: We will object on the further 
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erounds there is no proper foundation, nothing to 
indieate that the expense was incurred by reason 
of anything connected with this lawsuit. 

Court: Well, I think we will have to hear the 
evidence to find that out. You may proceed and 
answer. 

A. Yes, we had to go to a great deal of expense. 
After all, we had parted with a good sum of money, 
and it took our eash balance down as, I should say 
so low that it was very difficult for us to find any- 
thing else. Property is high here and in [53] Can- 
ada; less in Canada, of course. 

Mr. Erickson: I am now going to move to strike 
the testimony of the witness. It is not responsive. 

Court: Yes. I think that your position is eor- 
rect. If you will direct it more specifically. 

Q. What I am inquiring about specifically, Mrs. 
Clermont, is the matter of inconvenience and ex- 
pense you and your husband were put to during 
the period you were waiting for some response with 
respect to the title problems before you did go 
back to Canada. 

A. Yes. We, in the meantime, were working for 
a farmer at Huson, Montana, and after all, we were 
not making what we figured we would have made 
if we had a property of our own, so we were just 
barely eking a living at the time, and also, we had 
a great medical expense at that time. We had to ZO 
back and forth to Stevensville several times. We 
were into Missoula several times, and that cost 
money. too. 
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Mr. Erickson: At this time I move to strike 
that answer. 

Court: JI don’t see its materiality. 

Mr. Boone: All right, your honor. 

Q. Now, at the time of returning to Canada in 
September, 1953, you made your residence there 
from that date to the present, did you? 

A. Yer. 

Q. Have you taken up any business or occupa- 
tion during that [54] period of time? 

oo» , Woe. 

@. What has been done in that respect, please? 

A. So after we passed the lines, we secured a 
job near Vancouver, near Westminster, I should 
say, on a farm for a short while, and then started 
to look around to find something to make a living 
with with the few dollars we had left, so we found 
and bought the stock of a small grocery store, and 
that is now our livelihood. 

@. You are at the present time operating that 
store ? #. Nes, 

Q. Now, would you tell the Court whether your 
taking that grocery store, starting that livelihood 
was as a result of not having any action with re- 
spect to these statements of defects of title? 

A. Yes, because we wanted a farm, we didn’t 
want a groeery store, but that is the business that 
was cusiest for us to get into, as buying a small 
stock of groceries isn’t as expensive as buying a 
farm. It is not what we hked, it is what we were 
forced to. 
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Q. Should, at any time in the future, the Wood- 
burys announce that they were in a position to con- 
vey the title they had contracted to convey to you, 
would you tell the Court whether you could then 
assume that contract, or whether it would be at 
great inconvenience and expense to you? [55] 

A. Yes, for more than one reason. First of all, 
you can’t dispose of this property any time you 
desire. It will take time, and consequently, we will 
lose some money if we should try and hurry it; 
and again, we were immigrants to this country in 
the spring of 1953, and when we once applied for 
an immigration visa, I understand that after you 
return, like to Canada, you renounce your visa, and 
it will take a period of near five years before we 
may apply for a second visa, which is not guaran- 
teed by the United States Government. 

Mr. Erickson: I move to strike the evidence 
from where she says “she understands”? with rela- 
tion to the immigration. 

Court: Well, I understand it too, so. 

Mr. Erickson: Very well. 


A. That is through talking to the Immigration 
Bureau. 

Court: Witnesses are not permitted to tell us 
what the law is. 

A. No, that is what thev tell us. 

Mr. Erickson: JI am only saving my record on 
this, your Honor, because I realize that the Court 
is going to eliminate what is irrelevant, immaterial, 


60 Glenn and Pearl Woodbury vs. 


(Testimony of Marguerite Irene Clermont. ) 
or improper, but I don’t want to be in the position 
of having it admitted by my silence. 

Court: Yes, I think you are right and should 
call it to my attention, and in fact, that portion of 
the answer is stricken. 

@. At the time this contract was entered into, 
Mrs. Clermont, [56] you and your husband paid 


the Woodburys $5,000.00 ? A. Yes. 
Q. Has that $5,000.00, or any portion of it, ever 
been returned to either one of you? An Wo. 


Mr. Boone: That is all. 


Cross Examination 


Q. (By Mr. Erickson): Mrs. Woodbury—Mrs. 
Clermont—I followed counsel—Mrs. Clermont, you 
were working on a farm at Huson, Montana, at 
the time negotiations started that resulted in this 
contract, were you not? A. Yes. 

@. You continued to work there until August 
23, 1953, would you say? A. That’s right. 

@. Now, in relation to the responses you may 
have gotten to the letters beginning with the letter 
of June 11th, who prepared the letter of June 11th? 

A. Mr. Boone. 

Q. And, as to the letter which is, I believe, the 
next letter, dated June 22nd, who prepared that 
letter? A. Mr. Boone. 

@. And who prepared the letter of July 27th? 

A: Mp. Boone. 

Q. So, that from June 11th and from there on, 


Alfred and Marguerite I. Clermont 61 


(Testimony of Marguerite Irene Clermont.) 
the matter was in the hands of your attorneys, was 
it not? A. It was. 

Q. Do you know whether your attorneys ever 
got any response from Mr. Woodbury or anybody 
representing him? A. 

Q. That is something outside of your knowl- 
edge? 

A. ‘They have never received anything that I 
know of that I have ever been told. We were in 
constant contact with him at all times. 

Q. You don’t know whether there were confer- 
ences between Mr. Boone and Mr. Claude Johnson. 

A. Ihave never heard the name of Mr. Johnson. 

Q. You don’t know whether there were any 
conferences between the law firm of Boone, Smith 
and Rimel, and the law firm of Murphy, Garlington 
and Whitlock? 

A. I have never heard of any. 

Q. Now, vou said that at the time you left here, 
by reason of the payment made to Mr. and Mrs. 
Woodbury, you didn’t have very much money, is 
that true? 

A. Not as much as we would have needed. 

@. How much money did vou have? 

A. At the time our wheat payments had come 
in. We had, I believe we crossed with close to 
$12,000. [58] 

@. Did vou have 


Mr. Boone: Just a minute, were vou finished ? 
A. Yes. 
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Q. Did you have that amount of money avail- 
able on June 15, 1953? 

A. We had more than that. 

Q. Mrs. Clermont, you spoke of Mr. Hagarty, 
and I believe you testified it was through Mr. Hag- 
arty you entered into negotiations to purchase this 
farm, is that true? 

A. Yes, first of all, I should say we met a res- 
taurant operator—I don’t know his name 

Q. At Stevensville? 

A. Yes, and we asked him for the name of a 
real estate man there in town, as we liked the coun- 
try, and he referred us to Mr. Hagarty. 

@. Did you go then to see Mr. Hagarty? 

A. West 

@. Who all was im that party that went to see 
My. Hagarty at that time? 

A. Just my husband and myself. 

@. And do you reeall the approximate date ? 

Mr. Boone: Objected to, your Honor, as im- 
proper cross examination. 

Court: Overruled. 

A. I don’t remember. [59] 

Q. You don’t recall the date? 

A. No, it would be a few days before. 

Q. The contract bears date May 2, 1953, and 
vou would say it would be a short time before that? 

A. Just a few days before, ves. 

QM. Now, when vou went to see Mr. Hagarty, 
did vou have anv conversation concerning this par- 
fiear piece of property ? A. Yes. 
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Q. What was that conversation ? 

Mr. Boone: Objected to as improper cross ex- 
amination. 

Mr. Erickson: May it please the Court, I am 
somewhat puzzled myself as to the proper method 
of procedure. As I visualize this case, I think that 
is what it is going to turn on. We feel the contract 
itself is so indefinite and the terms so contradic- 
tory, and on general rules of marketability, we have 
considerable latitude in showing the Court the cir- 
cumstances under which this contract was prepared. 

Court: Yes, I think you examined with refer- 
ence to whether or not Mr. Hagarty was represent- 
ing her, and as to that you may proceed, and what 
the conversations were will disclose who he was rep- 
resenting; if he prepared the contract, who was to 
be bound by the more strict interpretation of the 
contract. I think that is all a matter for the Court 
to be advised upon. 

Mr. Boone: Our direct examination did not 
cover any subject of negotiations between the par- 
ties. That was my point. [60] 

Mr. Erickson: I believe if we proceed in a more 
orderly fashion—if he didn’t examine Mrs. Cler- 
mont on that, I will not ask her any more questions 
about that at this time, and present my witnesses 
as to that feature because 

Court: Very well. 

Mr. Erickson: Because we are willing to agree 
that Mr. Hagarty was representing the seller in 
the matter of the preparation of the contract. 
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@. Mrs. Clermont, do you know whether or not 
Mr. Woodbury offered a job to Mr. Clermont dur- 
ing the period between May 2nd and the time the 
contract was to be performed, or June 15th? 

Mr. Boone: Objected to as improper cross ex- 
amination. 

Mr. Erickson: She has testified about having 
worked for low wages at something on a farm. 

Witness: I beg your pardon, not low wages. 

Court: I think it was all so indefinite that it 
didn’t mean anything, to tell the truth. 

Mr. Rimel: I believe it was stricken. 

Mr. Erickson: I will withdraw the question. 
That is all, Mrs. Clermont. 

(Witness excused.) 


ALFRED CLERMONT 
one of the plaintiffs, called as a witness on his own 
behalf, being first duly sworn, testified as follows: 


Direet Examination 

Q. (Ry Mr. Boone): Will you state your name 
ty the Court, please ? 

A. Alfred Clermont. 

Q. You may sit down. You are one of the plain- 
tiffs in this action, the husband of the lady who 
just testified ? &, Vow 

Q. You have to answer these questions, Mr. 
Clermont. Just sit down. You are the husband of 
the lady who just testified here? A. Yes. 

Q. Now, referring for the moment, Mr. Cler- 
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mont, to the letter of June 22, 1953, which is the 
Exhibit ““B’’ to your complaint, signed by you and 
your wife, after that letter was written, did you 
receive any communication from either Mr. or Mrs. 
Woodbury, or anyone acting in their behalf, either 
by letter or by telephone, or by telegram, or any 
other way, before this letter of July 27, 1953? 

A. No. 

Q. Now, after the letter of July 27, 1953, which 
you and your wife signed to the Woodburys, the 
letter being Exhibit “C’’ to the complaint, did you 
receive any communication to that letter other than 
the letter of July 30, 1953, from Mr. or Mrs. Wood- 
bury ? A. No. [62] 

Q. That letter of Julv 30th is Exhibit ‘‘D’’ to 
the complaint. Did you receive any communication 
whatsoever from either Mr. or Mrs. Woodbury by 
letter, telegram, telephone conversation, or other- 
wise ? BK. Ne: 

©. Now, after the letter of July 30, 1953, from 
Mr. and Mrs. Woodbury, did you receive any com- 
munieation by Ietter, telegram, or otherwise, from 
Mr. or Mrs. Woodburv before vou and your wife 
went back to Canada? A. No. 

Q. Now, this action, as I recall it, was filed in 
October. Will vou tell the Court whether you re- 
ceived any communication from Mr. or Mrs. Wood- 
bury, or anyone acting in their behalf, up until the 
time this action was filed? A: Na, 

Q. Now, von have set up in vour complaint that 
at the time the eontract was signed with the Wood- 
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burys, attached as Exhibit “A” to the complaint, 
you and your wife paid a $5,000.00 deposit? 

A. Yes. 

Q. Have you ever gotten that deposit back from 
the Woodburys, or any part thereof, up to the pres- 
ent time? mw. NO: 

Mr. Erickson: I am going to object to the ques- 
tion on this ground: only as to his designation of it 
as a deposit. The contract will speak what it is. [63] 

Mr. Boone: Well, the payment, then. 

Court: The objection is overruled. I can dis- 
tineuish—I mean that is a question I am going to 
have to decide, and the use of the word is just in 
order to permit the flow of testimony. No signifi- 
eance will be given to the word as it is used by a 
witness in that regard. 

Q. Have you received that money back, or any 
part of it? A. Not at all. 

Mr. Boone: You may examine. 

Cross Examination 

Q. (By Mr. Erickson): Mr. Clermont, the $5,- 
000.00 that was paid, did you pay that all to Glenn 
Woodbury ? 

A. Now, if I remember right, I think Mr. Pat 
Hagarty had one check for $1,000.00 and Mr. Wood- 
bury $4,000.00. 

Q. And Mr. Pat Hagarty is the gentleman that 
has been identified here as a real estate agent, 1s 
that correct ? A. Yes. 

Q. Do you know how he happened to he paid the 
$1,000.00 ? A. A Gireak. 
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@. Why was he paid $1,000.00? 

Mr. Boone: Objected to as immaterial. 

Court: Overruled. 

A. Well, it is earnest money. [64] 

Q. Do you know whether or not that was paid 
to Mr. Hagarty as the real estate man’s commus- 
sion ? 

A. I don’t know just how he took it, but he took 
it, that is all I can say. 

Q. There was no discussion that that was Mr. 
Hagarty’s commission for arranging the sale? 

A. No. 

@. You are sure about that? 

A. Well, like I say, I just made him two checks. 

Q. Now, you never were—were you ever in pos- 
session of the property ? 

A. No, I don’t think I was. 

Q. Were you ever offered possession by Mr. 
Woodbury ? 

Mr. Boone: That is objected to as improper cross 
exemination. 

Court: Sustained. 

Q. Now, calling your attention to the letters to 
which you have testified, and vou heard your wife 
testify, would vour testimony be the same that those 
letters were prepared by Mr. Boone, the three let- 
ters, one of June 11th, and June 22nd and July 
27th? A. Yes. 

Q. And do yon know whether Mr. Boone or any- 
one else in his firm received anv communieations 
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from Mr. Woodbury or Mrs. Woodbury after June 
15th? [65] 


A. Hes. 
Q. What do you know about that, Mr. Cler- 
mont ? A. Received? 


Q. I meant by that do you know whether or not 
attorneys representing Mr. Woodbury, or Mr. 
Woodbury himself, discussed this matter with your 
attorneys after June 15th. 

A. I don’t think so. 

Q. Do you know whether or not—that is all J am 
asking you 1s whether you know that the matter 
was discussed, the matter of the title and so forth, 
by Mr. Woodbury and Mr. Boone, or by people rep- 
resenting Mr. Woodbury? A. No, no. 

Q. You know nothing about that. Did Mr. Boone 
or anyone from his firm advise you there were any 
negotiations taking place about the contract or 
about the title after June 15th? A. , Mo, 

Q. Had you ever heard the name Claude John- 
son? A. No. 

Q. Have you heard of the law firm in connec- 
tion with this ease of Murphy, Garlington and 
Pauly? A. No. 

Q. Mr. Clermont, the letter of June 11th, can 
you tell us how that happened to be written? That 
is the letter, if you will remember, Mr. Clermont, 
and I think it is Exhibit 2, which is the letter you 
have already seen. Do vou know how that [66] 
happened to be written ? 

Mr. Boone: That is objeeted to as improper cross 
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examination, no questions were asked this witness 
with respect to that letter. 

Court: Sustained. 

Mr. Erickson: It was my understanding that Mr. 
Clermont testified he was a signer of the letter, and 
it was his letter, and that is the reason I felt I was 
entitled to ask questions as to how he happened to 
have that letter written; and it obviously appears 
to be his letter and was introduced on behalf of the 
plaintiffs. 

Mr. Boone: I only questioned the witness with 
respect to the letters attached to the complaint. 

Court: That is as I recall it. 

Mr. Erickson: That is all I have. 

Court: You may be excused. Call the next wit- 
ness. 

(Witness excused.) 


Mr. Boone: The plaintiffs rest, vour Honor. 
Mr. Erickson: Call Glenn Woodbury. 


GLENN WOODBURY 
one of the defendants, called as a witness on his own 
behalf, being first duly sworn, testified as follows: 


Direct Examination 
Q. (By Mr. Erickson): Your name is Glenn 
Woodbury ? A. That’s right. 
Q. And you are one of the defendants and cross 
ecomplainanis in this action, is that true? 


A. Yes. 
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Q. You reside in the Three Mile District near 


Stevensville ? A. Yes. 

Q. Mr. Woodbury, you own two ranches there, 
is that true? A. Yes. 

Q. And one of them is your home ranch ealled 
the Porch Ranch, is that true? A. Yes. 

@. And that is a relatively larger ranch, is that 
true? A. That’s right, yes. 


@. Now, the property here involved is spoken 
of as the Jannsen place, is that correct? 

i Mos: 

@. Where is that with relation to your home 
place? 

A. Well, it corners with the home place, the part 
I live on. The northeast corner of the Jannsen 
place joins the southwest corner of the Porch place. 

Q. And both of those places lay 1n a little valley, 
do thev not? A. Yes, more or less. 

Q. Ts there a stream going through both places? 

A. Yes. 

Q. What is the name of that stream? 

A. Well, Three Mile Creek is the main stream. 

QO. Wow far is the Jannsen place from what is 
ealled the Big Ditech? 

A. Oh, at the closest point, I suppose it would 
he hetween, some place between a quarter and half 


a mile. 
QM. Can yon see the Big Ditech from the Jannsen 
place ? A. Very easily. 


QM. And is it out of the Big Ditech that the Jann- 


4 


sen niace is irrigated ? A. Yes, it is 
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Q. And I think the testimony is it is about 120 
acres of irrigable land, is that true? A. 121. 

Q. Now, you bought that property from a man 
by the name of Jannsen, is that correct? 

A. Yes. 

Q. Did you have a legal title to that property? 

A. I thought I did. 

Q. Well, I mean by that, under what kind of in- 
strument do you hold that property? 

A. A eontract for deed. 

Q. And did you furnish to Boone, Smith and 
Rimel a copy of the contract for deed at the time 
you furnished them with a copy [69] of the ab- 
stract? ma I did. 

Q. And showing you that contract for deed, is 
this the original which you have in your possession 
that I am designating here? A. Yes. 

Q. That is an original signed copy? 

A. Yes. 

Q. Now, the copy vou furnished to Boone, Smith 
and Rimel has on it, in addition to what 1s on the 
original, a notation in fine type, “This is to certify 
that the attached is a true and correct copy’”’ and 
so forth of the original, is that the one vou fur- 
nished to them? A. Yes. 

Q. Where did you secure that? 

A. From Attorney Brown in Stevensville. 

Q. Is he the gentleman that prepared the origi- 
nal? &. Wes. 

Q. And by comparison, is this copy the same as 
the original ? 
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A. Yes, I suppose it is; it is supposed to be. It 
is a certified copy. I didn’t check it word for word. 

Mr. Erickson: I now offer Defendants’ Proposed 
Exhibit 2, which is the copy to which I have made 
reference. 

Mr. Rimel: No objection. 

Court: It is admitted. [70] 

(Defendants’ Exhibit 2, being copy of agree- 
ment dated April 24, 1953, between Bernhard 
and Anna Jannsen and Glenn A. and Pearl 
Woodbury, was here received in evidence, and 
will be certified to the Court of Appeals by the 
Clerk of this Court.) 

[See pages 255-259. ] 

Q. Mr. Woodbury, are your payments under that 
contract paid up to date? A. They are. 

Mr. Boone: Objected to as immaterial. 

Court: Overruled. 


Q. Now, you are acquainted with Mr. Clermont ? 

Be Yee 

Q. When did vou first meet Mr. Clermont ? 

Ae. Mew 2, 1.958. 

©, And where did you meet him? 

A. On the Jannsen property. 

MO. And whereabouts there? 

A. Well, out in a pea field that I was planting 
to peas. 


Q. Was anyone else present beside yourself and 
Mr. Clermont when you became acquainted ? 

A. Mr. Hagartv and a fellow by the name of 
Rov Marie, I believe. 
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Q. Was Mrs. Clermont present at that time? 

A. Yes. 

Q. And was there anyone else there? 

A. Some of their children were with them. I 
wouldn’t say whether they were all there or not.[71] 

Q. Did you at that time have a conversation with 
Mr. Clermont? A. Wes, i did. 

Q. And what was the conversation about? 

Mr. Rimel: Your Honor, to which we object, as 
any oral conversation preceding the execution of the 
written contract would become a part of and merged 
in the contract, and, therefore, not properly admis- 
sible to vary the terms of it. 

Mr. Erickson: I believe the objection is the crux 
of this whole case, your Honor, and the view we 
take of it, if I may address myself to the Court on 
it, is two or three pronged. In the first place, we 
think a reading of the contract shows it is one of 
those which is so ambiguous and so contradictory 
in its terms that the parol evidence rule permits of 
oral testimony for two purposes. One of them, of 
course, 1s to show what the real agreement is sinee 
it can’t be determined from the contract. itself, and 
the other is to put the Court in the same position 
as the parties when the Court tries to construe this 
contract and give it a construetion that will make 
it an instrument that has meaning. Then, in addition 
to that, we take the view that anv of this testimony, 
and T propose to examine this witness and others, if 
I may, in some detail as to just exactly what this 
was all about, because in the contract it is provided 
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there be furnished an abstract showing marketable 
title, and the authorities are uniform in the matter 
of construing that language, you may introduce 
parol evidence to show what the [72] parties in- 
tended at the time to be a marketable title. Then, 
there is an additional reason for examining wit- 
nesses on all of these points. The language as to the 
abstract says the abstract shall be furnished con- 
tinued to a date subsequent thereto, and nothing 
further, no date or anything else fixed on it. Then, 
we think finally all of this testimony is admissible 
because we have pleaded in our complaint that there 
was a fraudulent purpose on the part of Clermont in 
his actions here, and there is a mistake in the lan- 
euage of the contract itself; and then finally we 
take the view that since this is an action in which 
we ask for specific performance, as well as defend- 
ing, that we have the usual latitude in the matter of 
evidence, and that is our basic position, your Honor, 

Mr. Rimel: May we be heard? 

Convt: « You 

Mr. Rimel: We likewise take a three pronged 
position in this matter. In the first place, we don’t 
feel this contract with respect to the question of: 
furnishing the abstract, is ambiguous. The contract 
in Paragraph 1 clearly requires that the seller shall, 
at. his expense—and it is paragraph 1 in the series, 
it is the first paragraph in the contract, the first 
thing to be done, ‘Seller shall at his expense fur- 
nish Purchaser an abstract of title continued to a 
date subsequent hereto showing merchantable title 
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to the above described property vested in Seller, or 
in lieu thereof, at Seller’s option, [73] ‘‘a title in- 
surance policy insuring title thereto vested in Pur- 
chaser, free and clear of all liens and encumbrances, 
except mortgage to b. Jannsen, $16,200.00, and Ied- 
eral Land Bank $3,563.98. It is further agreed that 
the broker assumes no responsibility in regard to 
the title and broker recommends that Purchaser 
have the abstract of title or title insurance policy 
examined by an attorney.’’ Paragraph 4, and I do 
emphasize the ‘4’, because it follows somewhat 
lower in the contract, provides in part, and the part 
I am leaving out is irrelevant, “If Seller’s title is 
not merehantable or insurable and cannot be made 
so within a reasonable time after written notice con- 
taining statements of defects is delivered to Seller, 
then said earnest money herein receipted for shall 
be returned to the Purchaser on demand, and all 
rights of Purchaser terminated unless Purchaser 
waives said defects and elects to purchase;’’. Your 
Honor, there is the first point that this contract is 
clear on what is to be done. Paragraph 1 in a series 
provides that the Seller shall furnish an abstract, 
and the broker recommends that the Purchaser have 
the abstract examined, so that is something to be 
done while the broker is still in the picture. The 
time contemplated there is the preliminary stages. 
Paragraph 4, much later in the series, provides that 
if the Seller’s title is not merchantable and eannot 
be made so within a reasonable time after notice of 
defects, that then said earnest money receipted for 
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shall be returned to the Buyers. [74] Your Honor, 
that did not contemplate any further payment. It 
says, ‘Said earnest money which is receipted for 
herein.” It doesn’t say “Said earnest money and any 
other payments,” so the contract, we feel, clearly by 
the language of Paragraphs 1 and 4, requires the 
abstract of title and the merchantability of that title 
be shown before the Buyers are required to do any- 
thing further under the contract. 

Secondly, your Honor, we urge this point upon 
the Court: As the Court and counsel know, the 1n- 
terpretation that the parties themselves put upon a 
eontract or agreement is of strong influence with 
any Court in determining what is to be done there- 
under, and I might cite a case or two to the Court 
on that. The case of Cook-Reynolds Company vs. 
Beyer, 107 Mont. page 1, is such a case, and there 
are many in Montana; and here the Court can see 
through the pleadings themselves and things that 
are admitted in the pleadings that on May 2nd this 
contract was executed, that on June 11, 1953, the de- 
fendants not having furnished abstracts of title, the 
plaintiffs, by letter, made request for the abstract, 
and it is admitted that was done. Now, the next 
thing that happens is that on June 18th, the defend- 
ants furnished the abstract, and so they did inter- 
pret the contract, the parties interpreted the contract 
just as we feel it should be interpreted, and that is 
our second point we urge upon the Court. 

And then, lastly, and before arguing this, I should 
point [75] out to the Court that eur action here is 
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based upon the contract, it is based upon this con- 
tract right in Paragraph 4, to have the money re- 
turned to the Buyers, the title being unmerchantable. 
This is not an action for recission, but we might 
argue here, your Honor, that even if this contract 
did not have the language of Paragraphs 1 and 4, 
even if we were to disregard that, and our situation 
were to be something else, that Paragraph 2 of the 
contract clearly says that the real property is to be 
conveyed by contract for deed, whatever that 1s in 
the way of a conveyance, and the personal property 
by bill of sale free and clear of all liens and encum- 
brances. I admit that the term ‘‘contract for deed”’ 
as a conveyance is somewhat new to me and doesn’t 
make much sense, but regardless, the conveyance was 
to be free and clear of all liens and encumbrances. 
That part of Paragraph 2 is clear, it 1s in printing, 
and this being true, even if this contract did not 
have Paragraphs 1 and 4, and even if it weren’t for 
the clear interpretation by the parties, placed by 
themselves on those paragraphs, which we think is 
in keeping with the language, then it is our view 
that the Montana eases on the contract require- 
ment of a conveyance free and clear of encumbrances 
would require proof of the merchantability of their 
title prior to the time for payment, and I ean cite 
to the Court the case of Bozdech vs. Montana 
Ranches Company, 67 Montana, 366, that held when 
a vendor is unable to convey the title stipulated for 
in [76] his contract at the time a conveyance is due, 
the vendee is not required to make any tender of the 
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balanee of the purchase price as a prerequisite to 
his right to rescind. I am merely citing these to show 
the general rule in Montana. Our action is not for 
recission, it is based on Paragraph 4. Again in Silf- 
vast v. Asplund, 93 Montana, 584, the Montana Court 
said that a purchaser has the right to expect the re- 
moval of the defects before the time set, as the rule 
which allows a vendor to remove defects after the 
time for final performance does not apply when 
time is of the essence of the contract; and in this con- 
tract, the last clause, paragraph 7, states that time 
is of the essence of this agreement. Our third prop- 
osition is that if we didn’t have Paragraphs 1 and 
4, which in series, and by their very language re- 
quire an abstract showing merchantable title to be 
furnished first, and even if the parties hadn’t in- 
terpreted the contract in keeping with that, then, 
the Montana rule is clear. 

So, in line with all those propositions, we feel 
there is no eause for bringing in parol evidence at- 
tempting to vary the terms of this contract. This 
action is brought upon the contract Paragraph 4, 
whieh gives the buyers, plaintiffs here, the right of 
recovery, and we don't think the terms of that 
should be varied merely because the parties that had 
the contraet prepared, and they admit Hagarty is 
the sellers agent, now elaim it is ambiguous. I think 
the Court may refer to the [77] language in the 
Bozdech case cited previously, 67 Montana, 366, 
where the eontraet was drawn by a real estate agent, 
and it was shown there was an eneumbrance there 
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not mentioned in the sales agreement, and our Court 
there said, ‘‘The authorities are unanimous in sup- 
porting what is therein said concerning encum- 
brances affecting the title to lands’’—pardon me, I 
have got the wrong part of that. Here is the lan- 
guage I was searching for—I may have to correct 
myself on the case. It is the case of Hollensteiner 
against Anderson, 78 Montana 122. It was in that 
case where the contract was prepared by a landowner 
and fails to describe certain encumbrances, and there 
was a reservation of minerals, and the Court’s lan- 
guage there is that ‘‘If it was the tentative agree- 
ment of the parties that the purchase was of the 
land subject to the rights of the Anaconda Com- 
pany, the vendor should have had his contract so 
drawn; having failed to do so, he was precluded by 
the provisions of Section 10517, R. C. M. 1921, from 
varying the terms of the written contract by parol 
evidence, a sad commentary on the practice of hav- 
ing important legal documents drawn by a layman. 
This testimony, admitted over the objection of 
plaintiff, was therefore improperly admitted and 
cannot aid the findings made.” We feel the Hollen- 
steiner ease is very much in point. The vendors here 
should not be able to say ‘“This is ambiguous, and 
we want it reformed,” when their agent prepared it, 
and that is the testimony now before the Court and 
admitted by [78] counsel, that he was the agent of 
the seller, and, therefore, the parol evidence rile 
sheuld apply and this case should proceed upon the 
contract itself. 
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Mr. Enckson: I have cited the same cases in a 
little trial memorandum I have prepared, but it is 
not in as good condition as it ought to be. In the 
Bozedech case, the Court held the vendor could have 
no title at all at the time of the making of the con- 
tract, and if he was prepared to come through with 
good title at the time title was to be conveved, he has 
eomplhied. 

I think one of the things the Court is going to 
have to determine here, which can’t be determined 
from the contract, 1s the question of when the title 
was going to pass. We believe we are entitled to 
show what the understanding was at the time as to 
when the abstract would be furnished, and when the 
title was to be available, and we think under all the 
rules we are entitled to show that. I found a ease 
vesterday, which [ have cited in my little trial mem- 
orandum, Bridges and Company, Inc. vs. Bank of 
Fereus County, 77 Montana, 524, and the Court said 
in that ease, ‘The face of an instrument is not al- 
wavs conelusive of its purpose. The rule regards the 
eireumstanees of the parties and executes their real 
intention, and prevents either of the parties to the 
instrument from committing a fraud on the other 
by claiming it to be what it mn fact is not.” In other 
words, the real transaction may be proved, [79] and 
that is all we think we are trying to do here, and 
T don't believe it necessarily varies the terms of the 
instrument, but T think the instrument is so ambig- 
uous, I think it has both Jatent ambiguity and extrin- 
sie ambiguity. Finally, T would say we have spe- 
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cifically pleaded that by a course of conduct of the 
purchasers, they waived the right to object to the 
title offered; and as to the matter of the construc- 
tion the parties placed on the contract itself, we will 
hope to introduce testimony on that point. 

Court: Well, the ruling of the Court upon this 
eould be crucial in the case right at this point. For 
the benefit of counsel, I may say I am inclined to the 
position taken by the plaintiffs. However, a ruling 
upon it might foreclose the defendant, and I would 
prefer, and [I can more properly rule upon the 
matter after a more full consideration of the case 
and the evidence presented by the defendant, and 
I am, therefore, going to reserve ruling on the 
matter and permit the defendant to go ahead with 
his evidence, and ineidentally give him an oppor- 
tunity to educate me. 

Mr. Rimel: Mav it be stipulated that all the evi- 
denee will be considered in the same 

Court: Yes, it will all be received in the light of 
your objection and the ruling upon it, and we will 
proceed along that line, and you may rest assured 
the Court will keep in mind your objection and 
make a ruling upon it when it proceeds [80] to make 
a determination of the facts in the ease and the law. 

Mr. Erickson: It occurs to me along the same 
line, your Honor, since the matters you have grasped 
as erucial, that the brief that I have prepared on 
the matter, while it has the principal authorities, it 
is not as complete a brief as would like to submit. 

Court: I think as it goes along, and at the close 
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of the evidence, for example, you may feel you would 
rather make another and different and more defi- 
nite statement with reference to your position, and 
I will be happy to receive that. One of the things 
I am coneerned about is, for example, because one 
clause in the contract may be ambiguous, if that 
clause itself is not determinative in the settlement 
of this action, is that any reason for opening up the 
eontract to parol testimony. For example, the con- 
tract for deed proposition, that is an ambiguous 
thing, but because that is ambiguous, does that mean 
you can proceed by parol testimony to explain what 
they were talking about when they were talking 
about furnishing an abstract of title. You see, I 
don’t know that the provisions of the contract pro- 
viding for the furnishing of an abstract of title are 
ambiguous, and if they are not ambiguous, then 
should any parol testimony be received upon the 
matter? 

Mr. Boone: May I make a further comment, your 
Honor, with respect to the clause “‘contract for 
deed’’? I think there is a reason for that language to 
be in there. I call the [81] Court’s attention that the 
initial purchase price was $36,000, the amount re- 
ceipted for was $5,000, leaving a balance of $31,000, 
and it contemplated an $11,000 payment. If the 
Court will take the exact amounts on the mortgage 
to Jannsen of $16,200, plus the mortgage to the Fed- 
eral Land Bank, the Court will note that there is 
a differcnee of approximately $200 in there. Tn other 
words, in addition to assuming those two mortgages, 
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your Honor, the Clermonts, after making the $11,- 
000 payment, would still owe Woodbury a couple of 
hundred dollars, so that there is a basis for a con- 
tract for deed. In other words, Woodbury’s interest 
wouldn’t be cleared out entirely by the $11,000 pay- 
ment. He would still have something over $200 com- 
ing. 

Court: Yes, I think that may be the situation, 
and you may, as a result of explanation and parol 
evidence, explain and show what was actually meant 
by this and that it does mean a contract for deed 
actually, but because that is, as I say, because there 
is some ambiguity there, it doesn’t open up the 
whole contract, does it, to parol evidence? 

Mr. Rimel: That is the way we view it. 

Mr. Erickson: My view would be somewhat dif- 
ferent than that for this reason: The general rule 
is when it is obvious the instrument is not intended 
to he » full agreement, then the Court has a very 
reat latitude in determining what the full agree- 
ment is, and it might have the effect of varying [82] 
terms more or less specific. 

Court: Yes, I ean see that too, I can see there is 
that possibility. Let’s proceed in any event. Under- 
stand my position is that I don’t want to make a 
erucial ruling on a point that would foreclose the 
defendant, or the plaintiff as far as that is con- 
cerned, and I think we will do better by proceeding 
with the testimony and letting the Court make a de- 
cision at a more leisurely pace. 

Mr. Friekson: May T interject one more thorght ? 
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Counsel, in his memorandum to the Court on the 
Motion to Dismiss, says the language in Paragraph 
2 is nonsensical because the obvious intent was that 
the Woodburys would be paid in full and would 
convey title. That is a pretty good indication it does 
require some study. Then, I would say one more 
thing on the matter of looking into language that is 
clear. I think that is also subject to the rule that it 
must be harmonized, even 1f that has the effect of 
making what appears to be specific express language 
say what it says or varying it some. I believe that is 
also an exception, that you can look into the whole 
eontract where you have to harmonize all of it, to 
make it have meaning. 
Court: Well, Court will stand in reeess for 1 
minutes. 
(15-minute recess.) 
(Glenn Woodbury on the Stand - Direct Ex- 
amination by Mr. Erickson.) 
Court: Very well, you may proceed with your 
questioning. [83] 
Mr. Erickson: Would you read the last question ? 
(Question read back by Reporter as follows: 
Q. And what was the conversation about?) 
A. That was down in the field, as I recall it. 
Q. What was it about? 
A. Well, it was about the purchase of the place. 
Q. And were Mr. and Mrs. Clermont present at 
all times when this conversation took place that you 
are about to relate ? 
A. They were there all of the time. 
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Q. Go ahead, tell us what that conversation was? 

A. Well, there was a quite a conversation. It will 
take quite awhile to give it all, but they asked the 
price, what I wanted for the place. 

Q. What did you tell them? 

A. I told them $38,000. They wanted to know the 
terms. I told them I didn’t know the exact terms, but 
I wanted my equity out, and it would be approxi- 
mately half of the purchase price, which was around 
$18,000. 

Q. Did you, at that time, discuss where the rest 
of the money was to go? A. Yes. 

Q. Tell the Court that discussion ? 

A. I told them I wanted my equity out, and I 
had a contract with a fellow by the name of Bern- 
hard Jannsen, which was a good contract, three per- 
eent interest; and I wanted to take my [84] money 
out because I had other places to use the money, and 
then this contract with Mr. Jannsen. 

Q. Was there any discussion with reference to 
the Federal Land Bank mortgage referred to in the 
pleadings? 

A. Yes, it was mentioned too that there was a 
mortgage to the Federal Land Bank, and I had a 
contract with Bernhard Jannsen. 

Q. Was there any discussion of the balance due 
on the Bernhard Jannsen contract ? 

A. Yes, I told them it was approximately $16,- 
000, as I reealled it. 

Q. Was thére any further discussion of the terms 
of the Jannsen contract at that time? 
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A. Yes, as to the way it was paid, the amount of 
payments and the rate of interest. 

Q. What was said about that? 

A. Well, it was $1,000 a year and three percent 
interest, which we explained to Mr. Clermont was 
about as cheap a rate of interest as you could ever 
hear of and which made it a very good contract, and 
he agreed with it. 

Q. At that time was there any discussion about 
the fact the land was irrigated ? A. Yom 

Q@. What was that discussion ? 

A. Mr. Clermont asked where I got the water. 

Q. Did you tell him? 

A. Yes, I told him it came from what was called 
the Big Ditch. He asked where that water came 
from. IT said, “It comes from Lake Como,” and he 
wanted to know where Lake Como was, and I told 
him it was up around Darby somewhere. I didn’t 
even know myself; I don’t vet, J never been there. 

@. Was there any discussion of the cost of 
water ? A. Yes. 

@. What was that? 

A. He asked what. the water cost, and I said, 
‘‘Well, it varies,” I said, “but last year it. was 
around $4.00 an acre, or was $4.00 an acre, or it 
mieght have been $4.10, T don’t know for sure. It has 
never heen the same any vear since I have been 
there,” and Mr. Clermont said, ‘‘Is that all for 
maintenanee, or is part of that for construction 2?’ 
and T said, “Part of it is for construction,” and he 
said, “Well, mavbe some of that will get paid off 
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some day then,’’ and I said, “Yes, I understand 
part of it goes to pay off, it isa Federal Government 
loan on the Ditch, the Government financed the 
ditch,’”’ and I said, “I understand a portion of that 
goes to them to pay for the construction, but,” I 
said, ‘I don’t know how much per year, but some of 
it goes for construction,” and he said, “Well, it will 
eventually get paid out then, won’t it?” I said, ‘Yes, 
is might not be in my or your time, I don’t know, 
but,’’ I said, ‘“‘I guess eventually it will pay out.’’ 

Q. Any further discussion at that time of the 
irrigation or the water ? 

A. Well, at the same time, I told him, I said, “I 
don’t know too much about it, but,” I said, ‘‘If you 
want to know any more about it, the place to go is 
Hamilton, either to the Courthouse or the Irrigation 
District. They ean tell you all about it. I don’t know 
any more than I am telling you, but if you would 
like to know, find out when it pays out and how 
much there is against it, why go to Hamilton and 
inquire at either the Courthouse or the Irrigation 
District.” I said, “I don’t know which place can tell 
you, but the water comes right with the tax assess- 
ment amd i paid with the taxes. So,’’ I saids ‘‘T 
imagine the Courthouse could tell yvou.’’ 

Q. Now, what further conversation took place 
at that time out in the pea field? 

A. Well, among other things, Mr. Clermont said 
that if he had to pay me $18,000, it wouldn’t leave 
him anything to go on, is the way he put it, to buy 
stock and machinery, and wanted me to take less 
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down payment and then carry, finanee part of the 
place myself, and I told him no, rather than do that, 
I would rather take less money, because I wanted 
to assign my contract with Jannsen to him, take my 
money out, and be clear out of the picture. 

Q. Now, what was his response to that? 

A. Well, he wanted to know how much less I 
would take, and [87] I asked him how mueh—I 
said, ‘“How much can you give and pay me out so 
that I will be out of it.” I remember remarking 
this to him, I said, “There is already a mortgage to 
the Federal Land Bank and a contract to Bernhard 
Jannsen, and’’ T said, “if we make a new contract 
between you and I, it would get pretty compheated, 
and,’’ I said, ‘‘therefore, I would like to just be out.’ 
I also asked him what amount he could pay and still 
leave him something to go on, and he, before the 
conversation was ended—I don’t remember who 
brought it up, but anvway, the proposition was put 
to me to give him a share of the crop, landowner’s 
share of the erop, and make the money $36,000. 

QM. $36,000 would be the total purchase price? 

A. Yes, and that way that would leave Inim 
enough to go on. Tf T took $2,000 off the purchase 
price, that would leave him something to buy stock 
and machinery. 

@. Was anything further said during the con- 
versation in the pea field ? 

A. Well, I suppose there was. 

Q. But T mean with relation to these negotia- 
tions that vou now reeall? 
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A. There was quite a few things talked about. 
He first wanted—at one time in the conversation, he 
asked me if I wouldn’t lease the place to him for a 
year so that he would—now, wait a minute, I am 
possibly mistaken there. One proposition, [88] he 
wanted to work for me for a year. Now, I am not 
sure whether he brought up the lease proposition 
or not. He wanted me to hire him for a year so he 
would know what the place was lke. I told him if 
he bought the property and I continued to farm it— 
he didn’t want to farm it that year he said because 
it was too late to buy his machinery and stock, and 
he had a job, but he might come and irrigate it for 
me and live on the place, and I told him that I would 
hire him to work and irrigate it if he wanted to if 
he bought the property, but otherwise, [ had what 
men I needed. 

Q. Now, did you at that time make this contract 
which is attached to the complaint, and the one you 
are familiar with, of May 2nd? 

A. Did we make it then? 

Q.. Nees. 

A. Not right then; we made it the same day. 

Q. After your conversation in the pea field, at 
that time you didn’t come to any agreement, is that 
correct ? 

A. That’s right. He had made me an offer, but 
I hadn't accepted. 

Q. Then did the Clermonts and Mr. Hagarty 
leave? A. Yes: 

(). Did they return later in the dav? 
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A. Yes. 

Q. How much later? [89] 

A. Oh, approximately two hours. 

Q. Did you then have a conversation with Mr. 
and Mrs. Clermont ? A. Well, a little, yes. 
Whereabouts ? 

In front of my house where I live. 

Who was present at that conversation ? 
Them, Mr. Hagarty and myself. 

Did that conversation concern this deal which 
you were about to enter into? A. Yes. 

@. What was that conversation ? 

A. I came out of the house and met them as they 
drove up in the ear, and Mr. Hagarty asked me if 
I had made up my mind to deal, to make the deal. 
T said, “I don’t know, I haven’t had too much time 
to think about it.” Mr. Hagartv said, ‘‘Well, we 
have been talking it over, and we decided that if you 
accept this deal, inasmuch as Mr. Clermont is re- 
ceiving a share of the crop, it would be no more than 
right that he pay a share of the water and taxes for 
the year,” and my exact words to Mr. Hagarty were, 
“You had better start to thinking over again,”’ and 
he asked why. IT said, “ Beeause if I sell the property 
to you under those terms, Mr. Clermont will have 
to pay all the water and taxes,’’ and he asked me 
why, and I told him that aecording to my under- 
standing of the deal, Mr. Clermont would be the 
owner of the ground and IT would be the tenant leas- 
ing it from him. and I said. “tT have leased ground 
from other parties before, and never had to pay 
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water and taxes for the land owner if I leased on 
a share crop.’’ Mr. Hagarty turned to Mr, Clermont 
and he said, ** Well, maybe that’s right, what do you 
think about it, Mr. Clermont?” He said, “Well, I 
guess that’s right,’ and Mr. Hagarty said, ‘*Well, 
do you want it that way then?’’, and Mr. Clermont 
said, “ Yes, I will pay the water and taxes,” and Pat 
turned to me and said, ‘‘What about it, are you 
ready to deal?’’ I said, ‘‘I guess, come on, let’s fix 
it up,” and we went in the house. 

Q. Who was present at the house when the deal 
was fixed up? 

A. Well, Mr. Hagarty, Mr. and Mrs. Clermont 
and I were in the front room, and my wife, I 
think, was in the kitehen at the time. 

Q. Now, at that time, and during the time you 
were fixing up the contract—who fixed up the con- 
tract, by the way? A. Mr. Hagarty. 

Q. Was there then any discussion of your con- 
tract with Bernhard Jannsen ? A. Yes, there was. 

Q. What was that discussion ? 

A. When Mr. Hagarty went to write out this 
agreement of his, he asked what the amount to 
Bernhard Jannsen was, and what the amount to the 
Federal Land Bank was, and I told him that the 
Bernhard Jannsen contract was about $16,000, I 
didn’t remember, I thought it was an even $16,000, 
but it since turned out to be $16,200, but we used the 
general term “about’’, and I believe that is what Mr. 
Hagarty wrote in the contract, and I looked in my 
desk and got my last I*ederal Land Bank statement, 
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receipt for the payment, and we got the amount off 
of it, I beheve, and Mr. Hagarty asked me if I had 
the Jannsen contract handy, and I told him, I said, 
‘I have got it here, I don’t know just exactly where 
it is here.’”? I keep my drawer in kind of a hap- 
hazard fashion, and I didn’t know exactly where to 
put my hand on it. I said, “If you want it, I will find 
it.’ Everybody seemed to be in more or less a hurry. 
I was busy in the field and wanted to get back to 
work, and they seemed to be more or less in a hurry, 
and Mr. Hagarty turned to Mr. Clermont and asked 
him if he would like to read this contract with Jann- 
sen. He said, ‘‘No, that isn’t necessary. When I pay 
the other $11,000, why we can get that.’’ I said, “Yes, 
T’ll find that contract, and I will make an assign- 
ment of this contract to you,” and he said that was 
okay anytime just so he got the contract by the time 
he made the $11,000 payment. There was also some 
discussion there as to when the $11,000 should be 
paid. 

Q. What was the discussion ? 

A. J asked him when he wanted to pay it, and 
he said as soon as he got his money from Canada, 
and I asked him when that [92] would he, and he 
said it would be most any time, he could have it 
within a few days and suggested that we make the 
payment due the 15th of May, and I told him some- 
thing might go wrong and he might not get it by 
the 15th of May. I said, “You had better make it 
the 15th of June.’ He said, ‘‘T am sure I will have 
it by the 15th of May,” and T told him, “Well, if 
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you have it, you ean pay it, it doesn’t make any dif- 
ference, pay it as soon as you want, but,’ I said, 
‘‘you had better take another 30 days because I am 
in no hurry, and you never know, something might 
happen and you wouldn’t have the money by the 
15th of May,”’ and I said, “the 15th of June is just 
as good as to me as the 15th of May,” so Mr. Hag- 
arty put it the 15th of June. 

Q. Was there at that time any further discussion 
of either the water or the Jannsen contract? 

A. Well, nothing more than what I have men- 
tioned, not that I remember. 

Q. I have reference to the conversation at the 
house. 

A. Well, only that I told him I would assign the 
contract to him, I would have the contract available 
on the payment of the $11,000, and make an as- 
signment of my contract to him. 

Q. And was it at that time that Mr. Clermont 
paid the $5,000? A. Yes. 

Q. And of the $5,000, what amount did vou get? 

A. $4,000. [93] 

@. And the other $1,000? 

A. Mr. Hagarty. I might add, if there is no ob- 
jection, it might have no bearing, but you was asking 
what conversation took place. Among other things, 
as Mr. Clermont wrote out the check, or handed the 
checks to us, he turned to Mr. Hagarty and asked 
him if he thought he would get that $1,000 Lack he 
paid on the place over at Great Falls. That was the 
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first intimation I had that he had been in any other 
deal that he was trying to back out of. 

Mr. Boone: Move to strike that, your Honor. 

Court: It may be stricken. 

@. Now, when did you, or did you have further 
conversation with either Mr. or Mrs. Clermont? 

he Yas 

Q. I assume after this instrument, after it was 
signed, they left, is that correct? 

A. Yes, they left within a few minutes. 

Q. When did you next have a conversation with 
either Mr. or Mrs. Clermont? 

A. Well, I don’t know the exact date, but it was 
either the Sunday following this day, or the second 
Sunday following. 

Q. It would be sometime, then, in May, the early 
part of May? A, “Wes. 

Q. With whom did you have this conversation ? 

A. Mrs. Clermont. 

@. Where did that conversation take place? 

A. At Frenchtown. 

Q. What was the oceasion of your seeing her at 
Frenchtown ? 

Mr. Rimel: I may anticipate a little, but. may we 
have the same objection? I gather it could go simi- 
larly to this. We are getting into a field of conversa- 
tions following the actual execution of the contract, 
as I understand it. 

Court: Yes. 

Mr. Rimel: JT would like to make an objection at 
this time on the parol evidence rule, and also on the 
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Montana statute that a written agreement cannot 
be altered except by a written contract of the par- 
ties or by an oral executed agreement. 

Court: What is the purpose of this? 

Mr. Erickson: We have pleaded waiver in our 
pleadings of the right to demand the title called 
for, and in addition we have the rule of the conduct 
of the parties. We have in mind, and we have 
pleaded fraud. 

Court: Subject to the objection, proceed. 

Mr. Rimel: We would like to have the same un- 
derstanding that our objection goes to all of this 
testimony. 

Court: All of it, yes. You may proceed. 

Witness: Where were we? 

Court: You had a conversation down at Freneh- 
town. 

Witness: You asked why I went there? [95] 

Q. (By Mr. Erickson): Yes. 

A. I went down primarily to see if Mr. Clermont 
was going to move on the property and irrigate for 
me that summer. 

Q. And you saw Mrs. Clermont, but not Mr. 
Clermont ? A. Mr. Clermont wasn’t there. 

Q. Did you have any conversation with Mrs. 
Clermont relative to this deal you made? 

A. Only that she made the remark they might 
have made a mistake buying it, but she told her 
husband that she thought if they decided they didn’t 
want it, Mr. Hagarty could resell it for them. 

Mr. Rimel: We move the answer be stricken be- 
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cause it is not in keeping with counsel's stated pur- 
pose to prove waiver. 

Mr. Erickson: We have pleaded—I don’t want 
to be in the position of having said something to the 
Court which isn’t completely correct. We have 
pleaded that these plaintiffs, within a few days 
after making the contract, determined they were not 
going to earry through its terms, and the testimony 
now, and the testimony we hope to offer later, will] 
show that negotiations opened almost as once on the 
part of the Clermonts to get their money back with- 
out anything being said about the title or anything 
else. We have some conversations along that line. 
That is the purpose of the testimony, in addition 
to the waiver. 

Court: Very well, but does this testimony prove 
that? [96] 

Mr. Erickson: J think so. We will offer to prove 
throneh this witness and others that Clermont, on 
sovernl different oeeasions, prior to the time he 
enlled for the abstract, eame to see Mr. Woodbury 
and asked to reeeive his money baek without men- 
tioning the title or anything else, saving he wanted 
ta get out of the deal and made various offers to 
draw a new contract. It is material to show two 
things. One is waiver, and the other, to sustain the 
pleadings. There was no motion to strike. Issue was 
made on it that the purpose of these plaintiffs im 
ealling for the abstract was to fraudulently relieve 
themselves of the obligation to perform under the 
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Mr. Rimel: We object on that statement to the 
proposed testimony on the basis of relevancy, your 
Honor. 

Court: TI am concerned about it myself, but I 
will permit vou to proceed with it. What you have 
already testified to doesn’t prove anything, just if 
we decide we don’t want it, we can make another 
deal. That is all that was said. J don’t know, I don’t 
think that proves anything except that is the posi- 
tion everybody is in, if they make a eontract and 
don’t like it, they can make another deal. 

Mr. Erickson: I think it has relevancy for the 
additional reason that one of the things the Court 
has to determine—I don’t agree with counsel that 
it is easy to determine from the contract what the 
parties contemplated when they talked about the 
time to which the abstract was to be continued, 
when the [97] deal was to be elosed. It has some 
relevancy along that line. 

Court: J will reserve ruling on the objection, and 
vou may proceed. It is time for noon recess. Do you 
want to come hack at 1:30 or 2:00? 

Mr. Erickson: I am hopeful, your Honor, we 
might be able to complete the ease today. I would 
as soon come back at 1:30. 

Court: All right, do that. Court will stand in 
recess until 1:80. 

(Noon recess.) 
(Glenn Woodbury on the stand, Direct Ex- 
amination by Mr. Erickson.) 

Q. At the conclusion of this morning’s Session, 
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you had testified concerning a conversation you had 
with Mrs. Clermont at Frenchtown. Now, after that, 
did you have any further conversation with either 
Mr. or Mrs. Clermont ? A. Yes, I did. 

QM. And with whom was the next conversation? 
A. Well, mostly with Mr. Clermont. 

@. Where did that conversation take place? 

A. At the house at the ranch. 

Q. And ean you give us an approximate date on 
that ? 

A. Well, I think it was the Sunday following. 
It was a Sunday, I am quite sure, and I think 


Q. The Sunday following the making of the 
agreement ? 

A. No, following the conversation in French- 
town, the visit [98] Mr. Hagerty and I paid them 
in Frenchtown. 

@. With relation to the month of May, was it 
in the month of May? 

A. Yes, I am sure it was. 

Q. Who was present at that conversation ? 

A. Well, during most of the conversation that 
had any bearing on the deal, Mr. Clermont and I 
were in the front room, and I beheve his wife and 
mine were in the kitchen. They came out there in a 
rainstorm and had a little trouble. They had gotten 
in a neighbor's field and had gotten stuck and my 
boy and J went down and pulled them out. While 
they were coming, my wife fixed dinner for them. 
We had dinner, and after we ate, Mr. Clermont and 
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I went in the front room to discuss the deal. [I be- 
lieve our wives stayed in the kitchen. 

Q. What was the discussion at that time? 

Mr. Rimel: JI hate to interrupt, but may our 
general objection go to all of this? 


Court: Yes. 
A. You say what was this discussion? 
Q. Yes. 


A. He informed me at that time that since he 
had made the deal, he was having a little trouble 
getting his grain sold in Canada, and the party that 
had bought his property there was unable to make 
the payment, so he thought it would help him con- 
siderably if I would take about $5,000 of the $11,- 
000 and [99] put the other $6,000 on a contract 
for him. 

Q. Did anything result from that conversation ? 
Did you make any change in the contract? , 

A. No, I told him I still felt as I had when we 
made the deal, that I was selling the property with 
the understanding I was to get my full equity out 
so I could have the opportunity of doing something 
else with it. I figured I could do more good than 
having it invested in that property. I also told him 
it would be a contract on top of the other contracts, 
and I told him that was the way we agreed and I 
felt that was the way it should be. 

Q. At that time did Mr. Clermont ask anything 
about the title to your property ? Ae No. 

Q. Any mention made about the abstract? 

a. Wo. 
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Q. At any time was there any discussion had 
with Mr. Clermont about when the abstract was to 
be furnished ? a. Mier 

Q. Did you have any further conversation with 
Mr. Clermont after the one you have reported? 

Jw. Ygs. 

@. When did that occur? 

A. Well, I can’t give a date, but I would say 
approximately another week, or maybe less. I don’t 
remember that for sure. [100] 

Q. Where did that conversation take place? 

A. On the road leading from the main road up 
to my house. 

Did Mr. Clermont come down to see you? 
Yes. 

Who was present at that time? 

Just him and his wife. 

And yourself ? A. Yes. 


. What was the nature of that discussion in 
the road? 

A. Mr. Clermont wanted to know at that time 
if IT couldn’t forget I had ever seen him and give 
him back his $5,000. 

©. Was that the general language he used? 

A. Well, pretty well. 

@. I mean he said something about “can’t we 
just forget the whole thing”? 

A. Yes, he thought maybe we could forget we 
had ever seen each other because at the time I made 
the deal I didn’t seem to eare whether I sold it or 


POPOorO 
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not. He thought I would just give him back his 
money and forget we had ever met. 

Q. Any discussion then about the abstract or 
title? Be No. 

Q. You didn’t agree with him, I take it? 

®. Wo; L didn’t. 

Q. Did you discuss then anything about redraft- 
ing the contract or working out any deal or any- 
thing? [101] 

A. JI asked what the trouble was. He informed 
me again he wasn’t able to get the money he had 
eoming, and I told him I wasn’t going to hold him 
to that specific date. He said that he couldn’t afford 
to lose the money. I said, ‘‘I don’t want you to lose 
your money; I don’t want your money for nothing, 
I merely want to complete the deal. I sold the place 
to you in good faith and I thought you bought it 
in good faith. All I want is to complete the deal, 
but as far as the date of the 15th of June, I don’t 
figure on holding you to it if you don’t have the 
money at that time.” 

@. Did vou have other conversations along simi- 
lar lines with Mr. Clermont along with that one? 

A. Yes, he returned again. 

@. And was the subject of the conversation about 
the same as what vou have reported as to the other 


two? A. Just about the same. 
Q. No agreement was reached? A. No. 
(). i\fter those conversations, when did you next 


hear from Mr. Clermont, if you did? 
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A. You mean after all of these conversations? 

Q. Wres. A. Well 

Mr. Erickson: May I have that last question 
stricken, your Honor, there was a point I over- 
looked. [102] 

Court: Yes. 

Q. During these conversations with Clermont 
after May 2nd, was there any discussion of the Jann- 
sen contract with him? 

A. Not specifically, only in our talkings of 
whether I should write him a new contract or not, 
IT made it clear, I thought, that I expected to have 
my equity out and assign the contract to him so I 
would have no more equity. 

Q. Did you receive a letter from Mr. Clermont 
about sometime in the middle of June? 

A. Yes, I received a registered letter from him. 

@. TI believe that is a letter that has been ad- 
mitted in evidence, dated June 11th, Plaintiffs’ Ex- 
hihit 2. Do vou reeall having seen that letter? 

A. Yes, I saw it. 

Q. What date did you receive that letter? 

XK. June 15th. 

©. Wow do vou fix the date as June 15th? 

A. Well, beeause T considered that the payment 
was due on June 15th, and T thought that that was 
kind of a funny time to be asking for the abstract, 
the date the payment was due. 

Q. T note from a copy of the 1953 ealendar that 
the 11th, whieh is the date the exhibit bears, is a 
Thursday, and T think you have already testified it 
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eame by registered mail. Do you recall what date 
you got the notice, what day of the week? [103] 

A. It was the last—it depends on what day—L 
received the notice one day and I went to the post 
office the next mail day. 

Q. You live out in the country? A. Yes. 

Q. I note the 15th is Monday on the calendar. 
Would you say you had gotten the notice on the 
Saturday preceding, which would be the 13th? 

A Yes 

Q. And you actually received the letter, however, 
on June 15th, is that correct? 

A. “Witat’s right. 

Q. Now, upon receipt of that letter—or prior to 
the receipt of that letter, had anyone made any 
demand on you for the abstract? 

A. As far as my memory serves me, the abstract 
had never been mentioned. 

Q. That is the first notice you had that anybody 
wanted the abstract, is that right? 

A. That’s right. 

Q. What did you do in response to that letter of 
June 15th? 

A. I got in my ear about as fast as I could and 
went to see a lawyer. 

Q. Who did you go to see? 

A. Claude Johnson. 

Q. After that, what did you do, if anything, with 
relation [104] to that letter? 

A. Contacted Mr. Geiman. 

Q. Is he the abstracter ? 
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A. He is the abstracter. 
Q. Also an agent for the Federal Land Bank? 
A. Fs, 
Q. What did you do then, you contacted him? 
A. I got him to give me the abstract to take to 
Mr. Boone. 


@. Did you do that? A. Yes. 
Q. Did you have a conversation with Mr. Boone 
about that abstract ? A. Yes, I did. 


Q. Where did that take place? 

A. In Mr. Boone’s office. 

@. Who was present? - 

A. Mr. Boone and I. 

Q. Tell us what that conversation was? 

Mr. Rimel: Objected to, your Honor, the time 
and place not fixed. 

Q. Was thaton June 15th? A. Yes. 

@. About what time of day was it? 

A. Oh, it was in the afternoon sometime. 

QM. And it was in Mr. Boone’s offiee? [105] 

A. Yes. 

QM. AJ] meght, tell us now what that conversation 
was? 

A. After waiting quite awhile to get admitted to 
Mr. Boone’s office, T went in with the abstraet and 
informed Mr. Boone T was there with the abstract 
on the contract, the Jannsen abstract, and he said 
that was fine, and T said, ‘But there is another item 
that T think should be taken care of at this time 
hefore vou receive the abstract.” He wanted to know 
what that was, and T told him that there was a mat- 
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ter of about $11,000 payment that was due that day, 
and he informed me they weren’t going to pay me 
$11,000 or any more money on that contract until 
they had a chance to examine the abstract. I agreed 
with him that that was quite all right with me, I 
didn’t expect him to give me any money, but I 
asked him if he thought it was any more than right 
that he have the money in his possession when he 
examined the abstract inasmuch as the payment was 
due that day, so if the abstract was not right and 
I was out an expense to make the abstract rght, 
that I had no assurance that the deal was going to 
be completed. 

Mr. Rimel: If I may break in. We object to this 
line of testimony on the ground it seeks to interject 
an opinion. I admit it is Mr. Boone’s opinion on 
something governed by the contract itself, and I 
think it 1s therefore irrelevant. 

Mr. Erickson: May it please the Court, the testi- 
mony elicited by Mr. Boone had to do with a course 
of conduct, and [106] the comment was made by 
Mr. Rimel that we assumed that the abstract had to 
be brought in at a certain date because of conduct 
on our part. He seeks to bind us by conduet. I feel 
we have the right to show exactly what transpired 
when we produeed the abstract. 

Court: Verv well, you may proceed. J will re- 
serve ruling on the admissibility of it. 

Q. Now, you have just testified in your conver- 
sation with Mr. Boone vou said something to the 
effect that von wanted to he assured the money was 
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available so if there was a defect and you corrected 
it, the deal would go through. Was that in substance 
what you said? A. Yes. 

Q. What further was said? 

A. I just told him I didn’t want the money my- 
self, I wanted him to have the money and hold it 
and if the abstract was okay, deliver it to me, and 
if it wasn’t, I would make the abstract good, what- 
ever it took, and when I made it good, I wanted 
the money to be there as assurance. He told me he 
couldn’t do that because the Clermonts weren’t there. 
I said, ‘‘Where are they?’’, and he told me they were 
in Canada, and I said, “Isn’t that kind of a funny 
place to be on the day the payment becomes due ?”’ 
I said, “I don’t generally do business that way my- 
self,” and he said, ‘‘ Well, you ean suit yourself, you 
ean leave the abstract or not.’’ I said, “I want to 
leave it, but I want the money, [107] and no money, 
no abstract.” 

Q. So what happened then ? 

A. I walked out with the abstract. 

@. Did you subsequently return to Mr. Boone’s 
office ? a. «Wes: 

Q. How long afterwards was that? 

A. I believe that was on the 18th. 

@. And what, if anything, happened with rela- 
tion to the abstract then? 

A. TI reported back to Mr. Johnson in Hamilton, 


and he 
@. Was he your attorney? 
A. He was my attorney at that time. 
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Q. Mr. Woodbury, don’t testify as to your con- 
versation with Mr. Johnson, because he is not a 
party to this action and it wouldn’t be admissible, 
but you consulted with your attorney, and after 
that you 

A. I returned the abstract to Mr. Boone. 

Q. Now, after that happened, you received these 
other various notices, did you not, the one dated 
July 22nd, and one dated July 27th, and I think 
you are familiar with both of them, two other 
letters ? A. Yes. 

Q. What, if anything, did you do about those 
letters ? 

A. J turned them over to Mr. Johnson. 

Q. And from the time you got the first letter, 
vou have been [108] represented by counsel in these 
proceedings, have you? A. Yes. 


Q@. And you yourself have not discussed the 
matter further with the Clermonts, is that true? 

A. J never never saw the Clermonts until today. 

Q. Have you yourself had any discussion with 
the law firm of Smith, Boone and Rimel? 

A. Not since that time. 

Q. Since that date? A. No. 

Q. So that any negotiations or discussions would 
have been handled by your counsel, is that true? 

A. That’s right. 

Q. In your cross complaint, Mr. Woodbury, you 
have asked that the Court order these plaintiffs to 
earry out the terms of this agreement and perform 
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the agreement to purchase the property, have you 
not? A. Yes, sir. 

Q. Are you still in a position, the same position 
you were in, that is, you still have the property 
under contract from Jannsen? A. Yes. 

Q. I think you have testified the contract is cur- 
rent, it is not in default? 

A. No, not in default. [109] 

Q. Have you continued to pay the taxes and 
other charges against the property? 


A I hawe. 
@. Have you made payments under the Federal 
Land Bank mortgage? A. Yes. 


@. Are you still willing to go ahead with the 
sale of the property to the Clermonts? 

A. Yes. 

Q. Are you willing to apply the $5,000 on the 
purchase price of the property? A. Yes. 

Q. Mr. Clermont, are you in a position to pay 
off the Jannsen contract for deed and secure a deed 
to the property from the Jannsens? 

Mr. Boone: Objected to as immaterial. 

Court: Overruled. 

A. TI would be if they were willing to go through 
with the contract, ves. 

@. Was there ever any discussion of such a 
course of action prior to the time the contract was 
made hetween you and the Clermonts? 

A. Mo. 

Q. Now, as to the len of the irrigation district 
for the original construction charges, you have al- 
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ready testified that [110] there was a discussion of 
the amount of the water charge, is that true? 

A. Yes. 

Q. And under the terms of the agreement, and 
under the discussions, it is your understanding that 
Clermont agreed to pay the water charges, is that 
true? A. Yes. 

Q. Now, would you be in a position to go ahead 
with an arrangement with the district under which 
the property could be removed from the len? 

A. Yes, 

Q. You have testified, Mr. Woodbury, that you 
reduced the price of that property from 38 to 36 
thousand dollars to make the deal with Mr. Cler- 
mont ? A. That’s right. 

Q. Did you have any other opportunities to sell 
that property at about the same time to others than 
Clermont? 

Mr. Rimel: To which we object for the reason 
it is irrelevant. 

Mr. Eriekson: The relevancy of that, your 
Honor, in my opinion, is this: We have alleged 
there would be a loss to Mr. Woodbury in the event 
this deal does not go through, that he has lost an 
amount greater than the amount of the down pay- 
ment, and it would be my purpose with this wit- 
ness and another witness to show he missed other 
opportunities to sell the land because [111] he sold 
it to Clermont. Since then the price would be sub- 
stantially reduced and he would now be unable to 
get a price sufficient to absorb the $5,000. 
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Court: Very well, you may proceed. 
A. What is the question again, please? 
(Question read back by Reporter.) 

A. Well, after I sold it to Mr. Clermont, I 
withdrew it from the hsting; I didn’t try to sell 
it at that time. 

Q. You had it listed with Mr. Hagarty ? 

A. Yes. 

Q. Now, since that date, did you relist it for 
sale? A. Yes. 

@. Have you been able to sell it? A. No. 

Q. Have you had any offers on it, price offers? 

A. No. 

Q. How long have you lived in that immediate 
vicinity ? 

A. Three vears the first of this month. 

@. And prior to that time, you had bought and 
sold other land in the Bitterroot, is that true? 

A. Yes. 

Q. Do vou know anything about the value of 
ranch property in the Bitterroot. as.of May 2, 1953, 
compared to its present value? 

A. Well, T know it would be a Jot harder to sell 
it at the same price now as it was then. [112] 

Mr. Boone: Move the answer he stricken on the 
eronnd no vroper foundation has been laid. 

Court: Tl sustain the objection. 

Mv. Erickson: T have another witness to qualify 
as an expert. 

Court: May T interrupt, counsel? Let me get 
yaur position straight with referenee to this, par- 
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ticularly the conversation you had the witness de- 
tail between himself and Mr. Boone, what was the 
purpose of that? 


Mr. Erickson: Two purposes. One of them, we 
think that the contract is ambiguous as to the date 
the abstract was to be furnished. We will put on 
another witness who will testify as to the specific 
understanding when the abstract was to be fur- 
nished, but we think that language requires ex- 
planation that the abstract will be continued to a 
date subsequent thereto; and Mr. Rimel has sug- 
gested by reason of the fact we furnished the ab- 
stract on or about the 18th that we agreed with 
their view that we were, under the contract, obli- 
gated to furnish the abstract on the 15th. 


Court: It seems to me that that is just about 
what you proved, isn’t it? 
Mr. Erickson: No. 


Court: You have the witness testify he went in 
and saw them and made demand for some money 
before he would deliver the abstract. Mr. Boone 
said, ‘‘No, we are not going to give [113] any 
money,’’ so he left and went and saw his attorney, 
then eame right back with the abstract. 

Mr. Erickson: I think the proof isn’t quite as 
open and shut as counsel has suggested. I think 
Mr. Woodbury’s conduct indicated that he felt the 
payment of money was considered coneurrent with 
the furnishing of the abstract, and vou would have 
some question then as to when the abstract was to 
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be furnished and when the money was to be fur- 
nished. 

Court: Well 

Mr. Erickson: JI have considered it counsel’s 
duty to tell the Court all the faets. That is what 
T am trying to do in the matter, and I think the 
evidenee is 

Witness: Do I have the right to explain why I 
felt that way? 

Mr. Erickson: No, I don’t want your opinion, 
we want to know what you did and what you said. 
Tf there is something vou left out on what you did 
or what you said, we want that with relation to 


your conversation with Mr. Boone. 

A. Well, as I reeall what I told him was that 
T didn’t think they could require me to fulfill my 
part of the contract if they weren’t ready to fulfill 
their part was the wav I looked at the situation. 

@. And vou testified that was the first you ever 
had anv notice on the abstract was that letter which 
you received on the 15th? [114] 

A. No one had ever mentioned abstract to me 
up until that dav T got the registered letter. 

Court: T eall that to vour attention so you can 
argue it. T don’t follow it. It seems to me what it 
proves that whatever idea the plaintiff may have 
personally had, which would not control in this 
matter—he mav have some idea entirely foreign to 
the language of the contraet—but that he came in 
and made his demand, then he went to his attorney 
and then came hack and supplied the abstract, so 
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it seems to me it proves almost the opposite of what 
you are intending it to prove. That is what I am 
concerned with. You will have to explain that to 
me so IT ean understand your position, because I 
don't know as it now appears. 

Q. Mr. Woodbury, why did you bring the ab- 
stract in to Mr. Boone? 

A. Well, because Mr. Johnson 

Mr. Boone: Just a minute, it is calling for a 
conelusion of the witness. 

Mr. Enekson: I don’t believe it is a conclusion, 
vour Honor, in view of the fact 

Court: He has already testified that he went to 
his attornev—and obviously we can’t receive the 
testimony of the conversation between him and his 
attorney, but that following that, he then returns 
with the abstract. Those are the facts to which we 
are limited. [115] 

Mr. Erickson: I wonder if I might have a couple 
of minutes recess? That is all the testimony from 
Mr. Woodbury on our ease in chief. 

Mr. Rimel: I wonder if counsel could come in 
and talk to vou before vou return to the bench. 

Court: Fine. Court will stand in recess until 
five minutes after two. 

(10-minute recess.) 

Court: You may proceed. 

Q. Mr. Woodbury, did you in fact ever have a 
mortgage in which Bernhard Jannsen and his wife 
were parties with you? As No. 

Q. Was there ever any other instrument than 
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the contract for deed ? mM Bo: 

Q. Did you im any conversation with Clermont 
ever refer to the contract for deed as a mortgage, 
as you reeall ? hen NG, 

Q. Would you say you didn’t ever refer to it 
as a mortgage ? 

A. I am quite certain I didn’t. 

@. And your testimony earlier was that you dis- 
eussed with Clermont several times the contract for 
deed you had with Clermont, is that true? 

A. With Jannsen. 

Q. With Jannsen. [116] A. © Vos! 

Q. Counsel pointed out, as you heard in the 
courtroom, that there was some difference between 
the total amount of $36,000 to be paid and the total 
amount of the combination of the money owed to 
Jannsen and the Federal Land Bank and to you. 
Did you hear those comments of counsel ? 

A Vest 

Q. Do you have any explanation of why the 
diserepaney between those items? 

A. J think I mentioned once before, maybe I 
didn’t, but as I reeall, the contract Mr. Hagarty 
drew, it says about so much to Jannsen, doesn’t it? 

@. IT call your attention to the contract, which IT 
hbeheve is exhibit—it is attached 

A. Yes, it says “about $16,500,’ and actually 
it was $16,200, I believe. As I mentioned before, 
we didn’t get a copy of the contract to look at it. 
Consequently, we didn’t know exactly what the 
figures were at the time we drew that. We were 


Alfred and Marguerite I. Clermont 115 


(Testimony of Glenn Woodbury.) 

drawing that as a temporary agreement to hold us 
until the full deal—it was going to be until he got 
his $11,000, and we were going to fix the whole deal 
up. Therefore, we were a little vague in the figures 
we were putting in. We were not specific, or we 
wouldn’t have used ‘‘about’’ so much. 

Q. You have testified in all of your conversa- 
tions with Clermont, the idea was you were to get 
out of the picture entirely, [117] is that correct? 

A. Correct. 

Q. The $16,000 would take you out of the pic- 
ture? A. That’s right. 

Mr. Erickson: That’s all. 


Cross Examination 

Q. (By Mr. Boone): Mr. Woodbury, with re- 
spect to the Plaintiffs’ Exhibit 2, as I understand 
it, this letter was sent to you by registered mail, 
and you were first notified by the post office that 
the letter was waiting for you? 

A. That’s right. 

@. Then, on Monday morning, June 15th, you 
went to the post office and got this letter? 

A. That’s night. 

Q. And after receiving the letter and reading it, 
you immediately took off from Stevensville and 
went to Hamilton? A. Correct. 

And went to consult an attorney? 

That’s mght. 

And the attornev was Mr. Claude Johnson? 
Yes, 


Pore 
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Mr. Erickson: May it please the Court, I be- 
heve the witness is confused as to what he did on 
the 15th. I thought [118] that was a later date, 
Mr. Boone. 

Witness: No, this was the 15th. 

Q. So, on Monday morning, the 15th, after re- 
ceiving the letter and after reading it, the first 
thing you did was go to Hamilton and talk to an 
attorney ? A. Naturally. 

Q. You took this letter to the attorney and 
showed it to him? Be Yes: 

Q. After talking with your attorney you then 
went to see Mr. Geiman to get the abstract which 
had been demanded in this letter? 

A. I believe Mr. Johnson called him on the tele- 
phone and asked him to get it ready. 

Q. So, your attorney asked the abstracter to get 
the abstract ready which was demanded by this 
letter? A. That’s right. 

@. After the abstract was prepared by Mr. Gei- 
man, you then brought that abstract to my office? 

A. Yes. 

Q. But refused to leave it with me because I 
didn’t have the $11,000 in my possession ? 

A. That 1s correst.: 

@. Then, as I understand it, you left my office 
on the 15th, and did vou then return home? 

A. I did. [119] 

Q@. When did you next go back to see your at- 
torney ? A. On the 18th. 
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Q. And whieh attorney did you go to on this 
oceasion ? A. Mr. Johnson. 

Q. Would it change your testimony any if I 
were to suggest to you you went to see Mr. Koch 
in Hamilton on that date, would that change it? 

A. I went to see him on one date. I don’t re- 
member if it was on that date or not, 1t could have 
been. 

Q. Do you now recall you did see Mr. Koch 
about this matter of whether you should leave the 
abstract with me? A. Yes. 

Q. So, it was Mr. Koch you consulted the sec- 
ond time with respect to this abstract, not Mr. 
Johnson ? A. No, both of them. 

Q. You went first to see Mr. Johnson, did you? 

A. I believe, yes. 

Q. After seeing him, then you went to see Mr. 
Koch, did you? A T thinkse: 

Q. You went to see both of them for advice on 
the question of whether you should leave that ab- 
stract with me for examination? 

A. TI believe so. 

Q. After talking with both of them, then you 
returned to my office with the abstract of title and 
left it with me for [120] examination ? 

A. Yes. 

Q@. On the 18th when you left it with me, you 
did not on that day demand that T have the $11,000, 
did you? 

A. f didn’t suppose it would do any good. 

@. But vou didn’t. 
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A. No, I didn’t demand it. 

Q. You didn’t demand it on that occasion, and 
you left the abstract with me on the 18th for 
examination ? A. Yes. 

Q. Now, may I borrow your calendar for a mo- 
ment, please? Will you refer to the 1953 calendar 
here and tell us what day of the week was the 18th 
of June? 

A. It was May, I believe—no, it was June. I 
think it was Thursday. 

Q. So that on Thursday afternoon, June 18th, 
you left the abstract with me, correct? 

A. Yes, I suppose that is, according to your rec- 
ords of the date. 

Q. That is according to your testimony, Mr. 
Woodbury, isn’t it? I am going by your dates on 
what you have testified. 

A. I don’t remember the date I took it into you, 
only by the claim you make. I suppose you are 
right. 

@. You accept my date as the 18th? 

A. “Yog. [Et] 

Q. Now, showing you Exhibit “B,”’ a copy of 
the letter which was written to you on June 22nd, 
siened by the Clermonts, [ will ask you when did 
vou receive that letter? 

A. Well, T can’t answer that one. 

(). Well, was it within a day or two after that 
letter was written ? 

A. Well, IT suppose about three days, that is 
about what time it takes to get a letter. 
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Q. Now, with respect to the abstract, at the time 
of leaving that abstract with me on June 18th, do 
you recall that you asked me after I had examined 
it to return the abstract to Mr. German at Hamil- 
ton? A. Yes. 

Q. After I examined the abstract and this letter 
of June 22nd was written to you, you knew I had 
returned the abstract to Mr. Geiman? 

A. Yes. 

Q. And it was returned on June 22nd, or within 
a day or two of that date? 

A. If you say so, I guess, I don’t know. 

Q. You later determined from Mr. Geiman that 
it had been returned to him? A. Yes. 

@. And you and your attorneys have had access 
to that abstract ever since June 22nd, 1954, or 
thereabouts? [122] 

Mr. Erickson: To which I object on the grounds 
I can’t see the materiality. 

Mr. Boone: The materiality is that the state- 
ment of defects has been furnished, vour Honor, 
in accordance with the contract. 

Court: The opportunity to correct. 

Mr. Boone: ‘To correct. 

Court: Very well. 

Q. So that abstract was available to you and to 
your counsel after I had returned it following my 
examination on June 22, 1953? 

Mr. Erickson: T will agree to that. 

Q. Now, then, after receiving this letter of June 
22, 1953, did you take the letter to an attorney ? 
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Yes, I took them all to an attorney. 
Did you take it promptly to an attorney ? 
i did. 
Who was the attorney you took it to? 
Mr. Johnson. 
IT see. Did you, at that time, acknowledge 
receipt of the letter of June 22nd to the Clermonts 
or to me? 
A. Well, I couldn’t answer that, I don’t know, 
did I or didn’t I? . 
Q. Did you or didn’t you? 
A. I don’t know, did 1? [123] 
Q. Tam asking you, sir. 
A. My attorneys acknowledged all the letters I 
knew anvthing about. 


O>rorear 


Q. And do you have any copy of any ecommuni- 
eation from any attorney to me or to the Clermonts 
vith respeet to this opinion or statement of defects 
of «une 28nd? 

A. The onlv eorrespondence that T knew any- 
thine shont js T mailed a letter to vou fixed by mv 
attorneys and JT stened it telling von T reeeived your 
letter, wour complaint. and was turning the matter 
over fo mv attornevs and vou would hear from 
them. 

Q. Are von referring in that connection, Mr. 
Woodbury, to the letter of July 30, 1953, attached 
as FEixhihit “TD"’ to the complaint, is that the letter 
that was written? 

A. That’s right, IT cuess. 

QO. Now, isn't it a feet thet there was na letter; 
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either from you, or from your attorneys, to the 
two letters dated June 22 of 1953 and to the letter 
of July 27, 1953, until your letter of July 30th? 

A. Yes, that’s right, that was three days after 
the one you wrote on July 27th. 

Q. Yes, three days after the letter of July 27th. 

A. That was probably the day I received it. 

@. And well after, a month after the statement 
of defeets was furnished to you on June 22nd? 

A. Wes. 

Mr. Erickson: May I object, the letters speak 
for themselves. 

Court: Yes, they do. 

@. When you received that letter of July 27th 
from Mr. and Mrs. Clermont, did you take that 
to vour attorneys? A. I did. 

Q. Was that also to Mr. Johnson, Mr. Claude 
Johnson ? 

AS DB think YT took it to him first, as T reeall it. 

Q. Then, was there any communication from 
you or from vour attorney, either to the Clermonts, 
or to me, at anv time after Julv 30th with respect 
to this matter hefore this action was commenced in 
Ocetoher, October 7th? 

A. Not to my knowledge. 

@. In other words, there was not one single 
thing either vou or your attorneys did about com- 
munieating with the Clermonts or with me with 
respect to this title, with the exception of that letter 
on July 30th? A. No, I guess not. 

Q. Now. vou mentioned in your direet exami- 
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nation here that you relisted this property for sale. 
When did you do that, and with whom did you list 
the property ? A. Mr. Hagarty. 

Q@. When did you list rt srt, that 16, relist it 
after this transaction with the Clermonts? [125] 

A. Oh, I don’t remember exactly. 

Q. Can you give us some idea, some approxi- 
mate time, please, as to when you relisted this prop- 
erty for sale? 

A. Well, as nearly as I can remember, it was, 
oh, I would say along in July after I decided that 
they would rather have their money back and didn’t 
want the property. 

Q. So, that sometime in July, 1953, after the 
statement of defects had been furnished you, you 
relisted the property for sale with Mr. Hagarty, 
is that correct? A. Yes. 

Q. And by relisting it, if an opportunity had 
presented itself to sell it in July, 1953, you would 
have then sold the property, would you not? 

A. Well, to tell the truth, I hadn’t decided. I 
had talked to my attorneys about it. They said, 
“Tf you get a chance to sell it, check with us and 
see what has developed by then.”’ 

Q. In relisting the property, what did you tell 
Mr. Hagarty you would take for it in July, 1953? 

A. $86,000. 

Q. In other words, you told him, “If you have 
an opportunity to sell this property in July, 1953, 
for $36,000, go ahead and sell it’’? 

Mr. Erickson: To which we object as argumenta- 
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tive, no foundation to support it as cross examl- 
nation. 

Court: Overruled. [126] 

A. What was your question again? 

Q. I said you in effect told Hagarty when you 
listed it for $36,000, ‘‘If you ean sell this property 
for $36,000, go ahead’? 

A. I told Mr. Hagarty the same as I have just 
told you, if he got a chance to sell it, I would check 
with my attorneys. If they said to sell it, okay, 
if they said not to, we wouldn't. 

Q. Your attorneys previously told you if you 
had an opportunity to sell it, to sell it? 

A. No, they didn’t. 

Q. But you did list the property with him? 

A. Yes, under those conditions. 

Q. When was it vou first lsted this property 
with Hagarty ? 

A. I ean’t answer that, I don’t know the date. 
Q. When was it with respect to June, 1953? 

A. It was prior to that. 

Q. How long prior? 

A. TI don’t remember. 

Q. Had it been listed for some period of time? 
A. Some, I guess. 

Q. Had vou had any persons interested in it? 
A. Well, there had been a few people look at it, 


Q. Had vou had any people who went to the 
extent of making any payment on the property ? 
A. No. 


124 Glenn and Pearl Woodbury vs. 


(Testimony of Glenn Woodbury.) 

Q. Now, at the time this Clermont transaction 
took place, Mr. [127] Hagarty was acting as your 
real estate agent? A. Right. 

Q. You had employed him to sell the property 
and had agreed to pay him five percent commission 
to do so? A. Yes. 

@. And in all of the Clermont transaction, Mr. 
Hagarty was acting in that capacity, as your real 
estate agent? A. Yes. 

Q. Now, in your testimony this morning, vou 
were relating conversations which had taken place 
with the Clermonts on May 2, 1953, is that correct? 

A. That is compest. 

@. Had you seen the Clermonts prior to that 
time ? me. Aon 

Q. Do you know whether or not they had been 
to your ranch prior to May 2, 1953? 

A. I know they said they had. 

Q. When they came to the ranch on that day, 
who were they with? 

A. Well, they were with Mr. Hagarty. I be- 
heve they were in their car and he was in his, as 
I recall 1. 

Q. So that there were the two Clermonts present 
and Mr. Hagarty and yourself? A. Yes. 

@. And was your wife present at that time? 

A. No. 

(). Now, where did you first see them on that 
day ? 

“A. Js I stated this morning, it was down in 
the corner of a field IT was planting to peas. 


bo 
qn 
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Q. Isn’t it a fact that after they met you there, 
the discussions that were had concerning this prop- 
erty actually took place up at your house? 

A. No. 

Q. You mentioned that one other man was pres- 
ent? A. That’s right. 


Q. He was a man who was working for you at 
the time and was driving a tractor, wasn’t he? 

A. That’s right. my 

Q. Isn’t it a fact you purposely directed the 
conversation so that all of you left where he was 
and didn’t talk about the negotiations at all until 
you went to your house? 

A, Wo, thet is not a fact. 


®. I see. It is not a fact? A. No. 

@. At that time in the conversations you say 
that you told Mr. Clermont certain things about 
your property ? A.  Vhat’s right 

Q. I take it Mr. Hagarty was present during all 
that conversation ? Be Yes. | 129] 


Q. He was an interested party in the matter, 
wasn’t he? A. Yes, you bet. 

Q. So, at all the times and during all the con- 
versations on May 2nd that you related this morn- 
ing, Mr. Hagarty was personally present ? 

A. Yes, he was there. 

Q. Now, then, as T understand it, the first thing, 
or one of the first things you told Mr. Clermont 
was that you had the place under a contract with 
Jannsen ? a. Thev’s riditt: 
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Q. That was said in Mr. Hagarty’s presence, 
wasn’t it? AL Yes: 

Q. You also told him, according to my notes 
here, that the Clermonts would have to assume that 
eontract which you had with Jannsen? 

&.. That’s might. 

Q. That also was in Hagarty’s presence, wasn’t 
it? A. Yes. 

@. Also, you told him, according to your testi- 
mony this morning, you owed Jannsen approxi- 
mately $16,000 on that contract of sale? 

4... Lhat’s meht. 

@. And that too was in Hagarty’s presence, 
wasn’t it? A. Yes. 

@. Now, then, there was other conversations be- 
fore the contract [130] was signed about the Jann- 
sen contract? A. That’s right. 

@. Several statements by you, is that true? 

A. Well, there was some, anyway, I don’t know 
what vou eall several. 

Q. Well, vou said after they had left, a couple 
hours later they came hack, and again vou_ had 
told them. 

A. That is when they eame back to complete the 
deal. 

OQ. That vou had told them about the Jannsen 
eontraect again? A. Yes. 

@. That again was in Hagartv’s presence, wasn’t 
it? A Ver 

@. So that all the conversations that concerned 
the Jannsen eontraet were in Hagarty’s presence? 
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A. Yes. 

Q. And after all the conversations and negotia- 
tions, the contract was prepared, was it not? 

A. Yes, yes. 

Q. It is true, isn’t it, Mr. Woodbury, that all of 
the writing on the contract that appears in the 
blanks was put in there by Mr. Hagarty, with the 
exception of the signatures ? A. Yes. 

@. And, of course, in preparing that contract, 
he was acting as your real estate agent? 

Mr. Erickson: I am going to object to that, the 
facts [131] speak for themselves here, your Honor. 

Court: Yes, it has been admitted that that is a 
fact. 

Q. Now, I am handing you an executed copy of 
that agreement which has been attached to the com- 
plaint and admitted in the answer. I will ask you 
to examine it and tell us if your previous state- 
ment is correct that all of the writing on that con- 
tract is Mr. Hagerty’s with the exception of the 
signatures by the Clermonts and with respect to the 
signatures of the Woodburvs? 

A. Well, as far as I know it. 

Mr. Boone. We now offer in evidence Plaintiffs’ 
Exmbit 3. 

Mr. Erickson: No objection. 

Court: It is admitted. 


(Plaintiffs? Exhibit 3, bemg carbon copy of 
Receipt and Agreement to Sell and Purchase, 
was here received in evidence, and will be cer- 
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tified to the Court of Appeals by the Clerk o2 
this Court.) 


[See Page 260. ] 


Q. That contract was written out in your pres- 
enee, Mr. Woodbury ? 

A. I was in the room, yes. 

Q. Also in the presence of Mr. and Mrs. Cler- 
mont ? A. TYhat’s right. 

Q. And were you the first one to sign it? 

A, Ldon’t remember that. 

Q. You don’t have any recollection which one 


siened first? [132] &. Neo, I don’t. 
Q. At any rate, did you read it before you 
signed it? A. I don’t know that I did. 


Q. Your memory seems to be good about other 
circumstances that took place at the time tlns tran- 
saction took place. Is your memory not good as 
to whether or not you read that agreement? 

A. No, it is not good as to whether I read it 
or not. T guess we all have lapses of memory onee 
in awhile. 

QO. Now, vou saw in here that the language used, 
“Payable in full to Mr. Woodbury, less about. $20,- 
600 mortgage to Bernhard Jannsen,’’ vou see that 
language in there? 

‘A. "Phat. is the reason 7 doubt. if I read it, bam 
T wouldn’t swear J didn’t read it. If I did, I over- 
looked that. T knew, Mr. Hagarty, we all Knew it 
was a eontract instead of mortgage hecause Mr. 
Hagarty sold the property, was right in the law- 
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yer’s office when he drew it up as a contract instead 
of a mortgage, so I doubt I even read it. I might 
have read it and overlooked it. I wouldn’t swear 
one way or the other. 

Q. So, if you read the contract, you would see 
it was worded that there was a mortgage to Jann- 
sen ? A. Well, I didn’t notice it. 

O» Omyowdidn’t read it at all. 

A. One or the other, IT wouldn’t swear which. 

Q. Now, then, you told the Court this morning 
that at the [133] time this contract was prepared, 
at first you didn’t have the exact figure of the bal- 
anee owing to the Federal Land Bank under that 
mortgage ? A. At what time did you say? 

Q. When the contract was first prepared ? 

A. We had it when it was prepared, I think. 
When we first were discussing it in the field, we 
didn’t have the exact figures. T can’t keep figures 
too good in my head. 

Q. Do I understand that before Mr. Hagarty 
started writing this contract you knew definitely 
how much the balance was to the Federal Land 
Bank? 

A. Well, as I recall, I looked up my last state- 
ment from them and got it off of that. 

©. So, there was no oceasion to put a balance 
of “about’* so many dollars in the contract insofar 
as the mortgage to the Federal Land Bank was 
concerned ? 

A. Well, I might be mistaken, we might have 
Jooked it up after. I don’t know as T recall we 
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looked up the statement, I don’t know, we might 
not have. 

Q. Didn’t you, as a matter of fact, before the 
contract was signed, look up in your records to 
see how much you owed Jannsen? 

A. No, I didn’t. 

Q. I eall your attention to the part of the con- 
tract, Mr. Woodbury, where under the title section, 
that the title will be [134] clear except certain en- 
ecumbrances, first mortgage to B. Jannsen, $16,200. 
Up above vou give it as about $16,500. Now, would 
that refresh your recollection that you did look 
it up? 

A. It is very possible since you bring it to my 
attention that what we did was figure back to what 
I owed on the place when I bought it, subtract the 
amount of the Federal Land Bank loan from the 
total amount, and arrived at this figure. I am very 
positive we didn’t look up the contract. 

Q. Give that to me again, will you, please, I 
got lost in 1t. 

A. We took the total indebtedness that I had 
on the place, subtracted the amount I owed the 
Federal Land Bank, and arrived at, maybe, $16,200. 

@. Where did vou determine the total indebted- 
ness? Where did you have that? 

A. I might possibly have had that in my head 
what T owed on it when IT bought it. . 

@. Then, I take it what you did was to say, 
‘Me total indebtedness on this place is $19,763.98,”" 
is that what vou did? 
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A. No, it was—let me see—we got the odd cents, 
T can assure you, from the Federal Land Bank 
loan, which was never even. As to just exactly how 
we come to that other conclusion, I don’t know, be- 
cause I hadn’t owned the place very long at that 
time, and Mr. Hagarty and I might have figured 
out what he wrote on that contract after he wrote 
this. I believe there [135] was a httle figuring done 
there and we decided it was $16,200, subtracting 
the amount of the down payment. 

@. After that was determined, then this clause 
was put in, ‘‘Mortgage to B. Jannsen, $16,200,” is 
that right? A. I guess. 

Q. So, actually the mortgage to Jannsen appears 
twice in this contract, doesn’t 1t? 

A. It is written twice, I guess. 

Q. Yes. Now, didn’t you testify this morning 
that in your agreement with the Clermonts, they 
were to pay all of the 1953 taxes, except the water, 
including the water? 

A. All the water, I don’t remember about the 
taxes. 


Q. You testified this morning they were to pay 
all of the 1958 taxes? 

A. That is the way it run in my mind. 

Q. You could be in error in that respect, Mr. 
Woodbury ? 

Mr. Erickson: I didn’t hear the last question. 
Mav TI have that? 

Q. I said he could be in error in that respect. 

A. I believe the way it was since you bring it 
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up, I told Mr. Hagarty they would have to pay all 
the water, but I would prorate the taxes with them. 
I am not positive about that. 

Q. I call your attention to Paragraph 3 of the 
contract which says, ‘‘Seller shall pay all taxes and 
assessments for 12/12ths of 1953.”” Now, does that 
refresh your recollection [136] that that was what 
you agreed to? 

A. No, that wasn’t what I agreed to. That was 
what I agreed to down here, ‘‘Purchaser is to pay 
taxes and water.’’ I guess it was all taxes and all 
water. 

Q. So that provision here, you think, refers to 
all taxes and all water? 

A. That is what it says, isn’t it? 

Q. It says ‘‘taxes,’’ then brackets water, refer- 
ring to water taxes. A. Water, right. 

(. Under this provision, you were to pay 
12/12ths of the taxes for the year 1953? 

A. I suppose that was the way it was figured 
out. 

@. Would you say now that is a correct recol- 
lection of what transpired at that time with respect 
to taxes? 

A. The statement I made in regard to it this 
morning is still a correct statement of the facts. 

Q. So that the conversations you related this 
morning with respect to taxes also were in Mr. 
Hagarty’s presence ? A, Vee. 

Q. Now, as a matter of fact, Mr. Woodbury, 
didy’t you and Mr. Hagarty, in the negotiations 
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with these people, characterize your relation with 
Jannsen as being that of a mortgage ? 

A. No, never. 

Q@. I see. Now, after this contract had been 
signed, and [137] before you had any further con- 
versations with the Clermonts, did you have a copy 
of it? a. és. 

Q. In other words, you got one copy of it and 
the Clermonts got a copy of it? A. Yes. 

Q. And Mr. Hagarty kept a copy of it. Did you 
haye oeeasion to read that contract? 

A. ‘Not that I recall. 

Q. Would you say you did or did not read it? 

A. I wouldn’t say whether I did or not. 

Q. And after you received that letter of June 
11, 1953, did you read the contract then? 

A. I did. 

Q. And did you notice then that the matter with 
Jannsen was listed as a mortgage and not as a 
contract ? A» Yes; I did. 

Q. You understand there is a great deal of dif- 
ference between a mortgage and a contract, Mr. 
Woodbury ? 

A. Yes, I know there is a difference. 

(). And did you, on rereading this contract, then 
did you write the Clermonts and say that a mistake 
has heen made as to this situation with Jannsen, 
that that was hsted as a mortgage and it should 
be a contract ? & "No, Pdadn't (sai 

Q. Now, then, you testified this morning you 
had a further conversation after the deal was closed 
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with the Clermonts in your house, also on the road 
a little bit later when they were telling you they 
were having difficulty in getting their money out 
of Canada? A. That’s right. 

Q. Now, at the time of these negotiations, you 
understood that the Clermonts had come to Montana 
with 18 to 20 thousand dollars, somewhere in there? 

A. J didn’t know how much money they had. 

Q. They told you if they were to pay $18,000 
down payment, they wouldn’t have money to op- 
erate on? A. That’s right. 

Q. They proposed the payment be $16,000? 

A. That’s right. 

@. And that would give them $2,000 to operate 
on? 

A. J didn’t know how much it would give them. 
It would give them €2,000 more than if they gave 
me $18,000, I knew that. 

Q. So that part von knew at that time? 

A. Yes. 

Q. You also knew at the time of these negotia- 
tions for the $11.000 payment they were dependent 
upon the returns from the sale of wheat in Can- 
ada ? 

A. T didn’t know it when they wrote the con- 
tract, T didn’t know that. They said they had some 
money coming out of Canada [139] but T don’t 
know as T knew exactly what it was for. 

. You testified this morning, sir, that at the 
time that eontract was prepared, vou vourself had 
sugcested that the date be June 15th. 
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A. Because they didn’t know when they would 
eet the money out of Canada, but it would be in 
a few days. 

Q. From the sale of wheat? 

Mr. Erickson: First I must object on the 
grounds his tone is argumentative and the question 
is argumentative, and he didn’t testify to that con- 
versation. 

Court: I don’t remember that testimony. Your 
objection is good, it is argumentative. If you want, 
challenge the record. 

Mr Tumel: Iedon’t think it is relevant. 

Court: Proceed. 

Q. After the contract was made, they told you 
they had trouble getting the money from the sale 
of wheat ? A. Or some kind of grain. 

Q. They were asking for the time of payment 
to be changed so they could be sure and have the 
money available? A. That’s right. 

Q. You refused to do that? 

A. No, I didn’t refuse to change the time of pay- 
ment; I refused to put it on a contract for them. 
I told them I would give them more time, but I 
didn't want to write a contract and [140] earry it. 
I wanted it by fall. I told them I would give them 
until fall if they needed it. 

Q. There was one question asked you this morn- 
ing at the start of your examination; there was one 
question asked you this morning, which I am going 
toGrepénat to you and repent vour answer, and I 
have taken this from the Court Reporter’s records. 


136 Glenn and Pearl Woodbury vs. 


(Testimony of Glenn Woodbury.) 

The question was this: “Did you have a legal title 
to that property?”, and you answered, ‘‘I thought 
I did.’”’ What did you mean by that answer, Mr. 
Woodbury, referring to this property ? 

A. I mean J thought I did, just what I said. 

Q. You thought you held legal title to it at the 
time of your negotiations with the Clermonts? 

A. I thought I had merchantable title to it. 

@. And as this says, a legal title? 

A. I thought I had a good enough title to sell 
it, or I wouldn’t have been selling it. 

Q. Now, with respect to the water. I want to 
go back to the conversation during the negotiations 
as to the water. Now, you, as I recall it, testified 
Mr. Clermont asked you how much was against the 
property, what were the charges for maintenance, 
is that correct? 

A. Well, the way I remember putting it this 
iInorning, and the way T remember it, in the field 
he asked what the water cost per vear, and I told 
him, and he asked if all of that was for [141] main- 
tenance or if part was for construction. JT told him 
part was for eonstruction, T understood, but I 
qien't knew how much of it. 

@. During your negotiations was there any 
statements made by Clermont as to his experience 
with irrigation districts ? 

A. Not. that I reeall. 

@. Do you reeall any statements by him that he 
had ever owned a farm that was under an irriga- 
tion district ? A. No, I don’t reeall any. 
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Q. This agreement here provides that the pur- 
ehaser is to get half of the hay, one-third of the 
grain, and I think it is one-third, or one-half, one- 
third of the peas. That was the 1953 crop, Mr. 


Woodbury ? A. That’s right. 
@. At the time of the negotiations, the hay was 
in, wasn’t it? A. Yes. 


Q. And you were in the act of planting the peas? 

AY Yes. 

@. The grain was also in, wasn’t it? 

A. Yes. 

Q. And Mr. Clermont was not to get possession 
of the property until he had made the $11,000 
payment to you? 

A. Mr. Clermont could have moved in that aft- 
ernoon, 1f he wanted to. [142] 

@. My question was, your understanding with 
him was he was not entitled to possession until he 
made the $11,000 payment? 

A. I still say Mr. Clermont could have posses- 
sion anv day he wanted it. The house was vacant, 
the yards were vacant; nothing stopped him from 
moving in. He even discussed moving in and put- 
ting a garden there. 

Q. You actually kept possession of the property 


from May 2nd of 1953? fe. Tiga 
Q. You harvested the crop, had it harvested ? 
a) JX did. 
Q. Did you keep all the crop yourself, sir? 
4. A did. 
@. All of the hay? & Ties. 


138 Glenn and Pearl Woodbury vs. 


(Testimony of Glenn Woodbury. ) 
@. All of the peas? A. Yes. 


@. And all of the grain? A.” Yes. 

Q. There has never at any time been any state- 
ment or accounting to the Clermonts or to their 
attorneys with respect to the crop which was raised 
in the 1953 season? 

A. I have never received any request for it yet. 


Q. Have you ever made an accounting to them? 
A. No. [143] 


Mr. Boone: That’s all, sir. 


Redirect Examination 

Q. (By Mr. Erickson): Mr. Woodbury, when 
did you discuss that, please, about putting in the 
garden, was it prior to June 15th? Ae Yom 

@. How long prior? 

A. A eouple of weeks, I guess. 

Q. In the diseussion about possession, did Mr. 
Clermont or Mrs. Clermont express any reason why 
they weren’t going to take immediate possession ? 

A. Well, they were working for this fellow down 
there at Frenchtown. The reason they didn’t want 
to farm it theirselves, they said it was too late for 
them to get started, get machinery, stock and every- 
thing. It was their desire to take possession in the 
fall, that is, actual farming possession. I told them 
T would rather have sold it outright so I wouldn’t 
have to farm it again that year because I had more 
irrigating than I could do. That is when we dis- 
eussed him coming up to do the irrigating for me. 
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Q. There was a discussion of him coming down 
and putting in a garden that year? 

A. He talked about it. 

Q. Was that done? [144] 

A. No, they never come down. 

Q. You have been asked by counsel about your 
statement this morning that you thought you had 
legal title. Did you ever have a deed from Jann- 
sen? A. There is a deed in escrow. 

Q. Did you ever have any other instrument de- 
livered to you than the contract for deed? 

dale Op 

Q. When you said vou thought you had legal 
title to it, ean you explain why you thought you 
had legal title to it? Do you know the difference 
between legal title and equitable title? 

A. No, I guess I didn’t understand the differ- 
ence. [ should probably modify the statement to 
the fact that J thought I had title enough to trans- 
fer it to someone else, my equity. That is really 
what I had in mind I was doing, transferring my 
equity in the contract with Jannsen, and Jannsen 
had agreed to furnish a good title to me, and the 
Federal Land Bank had approved title for a loan, 
so I considered my contract gave me legal title, 
enough anyway to transfer it to someone else. 

Q. Was there ever any discussion between you 
and Clermont or his wife concerning what kind of 
instrument you were going to transfer this property 
to him by? 

A. No, all that was ever said was that I was 
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going to assign my contract to him was the way I 
Puc wt. 

Q. Now, after all these matters happened, coun- 
sel asked you [145] at some length about whether 
you or anybody on your behalf had any communi- 
cations with either the Clermonts or their attorneys 
regarding this property, and you answered as far 
as you knew, no further communication had taken 
place, and I hand you now a carbon copy of a letter 
dated December 23, 1953, addressed to Mr. Russell 
Smith of Smith, Boone and Rimel, having the typed 
signature “Leif Erickson’? on it, and marked 
“Copy, Glen Woodbury.” Looking at that, do you 
recall ever having seen it? 

Court: Mark it first, counsel. 

Q. I show you this letter which is marked as 
Proposed Defendants’ Exhibit 3, and ask you if you 
recall having received a copy of that letter? 

A. Yes, I received this, but maybe I was con- 
fused on the question that Mr. Boone asked me. 

Q. We will go into that later. I want to find 
out about this now. A. I remember this. 

@. You overlooked that letter? 

A. The way I thought the question was was 
from the time T got this registered letter, or from 
the time I sent the letter telling them I would have 
my attornevs check the abstract, until the time he 
filed suit is what T thought the question was. 

Court: That is what the question was. [146] 

wy. This Was after the suit. 

Mr. Rimel: We object to Defendants’ Proposed 
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Exhibit 3, your Honor, upon the following grounds: 
First that the letter is irrelevant; secondly that it 
is not the best evidence; we have the original here 
in our file; thirdly, that it is dated December 23, 
1953, several months after commencement of this 
litigation; and lastly, on the general ground that 
it is correspondence between counsel with reference 
to a pending lawsuit and has no bearing upon the 
issues in the ease. 

Court: J don’t see that it is material, counsel. 

Mr. Erickson: The only materiality of it is in 
view of our pleadings that we are still ready, will- 
ing and able to perform. 

Court: Well, I still don’t see its materiality. 

Mr. Erickson: It has some self-serving purpose. 
The only purpose in doing it, or offering it, the 
way the record now stands under cross examination 
of Mr. Boone, Mr. Woodbury has sat back during 
all this time without making any attempt to do 
anything to wind the deal up. 

Court: It was with reference—as the witness 
pointed out, that was with reference from the time 
of the commencement of negotiations until the com- 
mencement of the suit that the questions had refer- 
ence to. This letter wouldn’t have any bearing on 
that. The objection is sustained. 

Mr. Erickson: I will withdraw the offer. [147] 

Court: Very well. Court will stand in reeess 
unti] quarter after 3. 

(10-minute recess.) 
Q. Mr. Woodbury, why didn’t you do anything 
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yourself from July 27th, the date you received the 
letter, on to the date of the suit, in connection with 
this title proposition ? 

A. As quick as I found out they had objection 
to the title, I turned it over to my attorneys. They 
said they would take eare of it for me. 

Mr. Rime]: Just a minute, object to any conver- 
sations with attorneys. 

Court: Yes, the objection is sustained. 

Q. Did you understand your attorneys were han- 
dling the matter? 

A. Yes, they were going to handle it for me. I 
didn’t have the shghtest idea how much correspond- 
ence had heen handled between them and other 
attorneys, and my instructions to them were to 

Mr. Rimel: This is objected to as a self-serving 
declaration. 

Court: Sustained. 


Q. Now, was there any other reason why you 
didn’t do anything about it besides the fact your 
attorneys were handling the matter for vou? 

A. T didn’t think there was anything wrong with 
the abstract, [148] and T figured there was $16,000 
still pavable to Mr. Jannsen, and he had agreed to 
make good title, so T figured the $16,000 would well 
eover any defects that might be in the title. While 
T didn’t think there were defects, I figured still 
there was plentv of encumbrance against the place 
to cover them if there was. 

Q. The original contract for deed between you 
and Jannsen, do vou know where that is? 
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A. The original? 

Q. Yes. You say you had some sort of escrow 
agreement. 

Ae “There is one copy of ‘the ofiginal in the 
Stevensville bank. 

Q. You had your own original? 

A. I had an original and Jannsen had an orig- 
inal, I guess. I don’t know which was the original, 
but we all had a copy. 

Q. Now, counsel called your attention to Para- 
graph 3 of the contract which says that seller shall 
pay all taxes and assessments for 12/12 of 1953. 
Did you ever have an agreement to pay the 1953 
taxes in your discussions with Clermont? 

A. Wo. 

Mr. Erickson: That is all. 

Mr. Boone: No further examination, your Honor. 

Court: Very well, you may be excused. 

(Witness excused.) [149] 


rear HAGARTY 
ealled as a witness on behalf of defendants, being 
first duly sworn, testified as follows: 


Direct Examination 
Q. (By Mr. Erickson): Your name is Pat Hag- 
arty ? A. Pat Hagarty. 
Q. You are the Pat Hagarty to whom reference 
has been made in the proceedings so far? 
Ah Yes, sir. 
Q. Where do you reside, Mr. Hagarty? 
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A. At Stevensville. 

Q. At present are you at Stevensville? 

A. ‘Yes. 

Q. But for the last several weeks where have 
you been? 

A. Been at Glasgow and Great Falls. 

@. And you appear here on subpoena, do you 
not? A. Viess sir. 

Q. In coming here, you came from Glasgow? 

Ae "That's mehik 

Q. Did vou come here for the purpose of this 
hearing? A. That’s right. 


Q. You are intending to return to Glasgow at 
its conelusion ? A. Yes, for a few days. 

Q. Now, you are in the real estate business? 

A. Yes, sit 

Q. At Stevensville? A.« Vas. 

Q. How long have you been in business there? 

A. About six years. 

Q. And is vour business rather extensive ? 

ie Wis, “SVE. 

Q. Can vou tell us a little about the volume of 


business vou do down there ? 

A. TI do about a half a million a year. 

Q. And T am referring now to the Bitterroot 
Vallev, what pereentage of that has to do with 
sitterroot transactions ? 

A. Up to this vear it has been approximately 
95 pereent, but this year [T have sold some ranches 
outside. 

Q. What pereentage of business in the Bitter- 
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root that you do is connected with ranch properties ? 

A. One hundred percent, practically all ranches 
and farms. 

Q. Have you bought and sold ranches im the 
immediate vicinity of the farm designated as the 
Jannsen place? A. Wes 

Q. How extensively? 

A. I think I sold on all sides. 

Q. And in the immediate vicinity? 

A. Yes. 

@. When you say “on all sides,’’ do you mean 
ranches adjoining [151] it? 

A. That’s right. 

®. Are you acquainted with the plaintiff here, 
Mi. Clermont? A. Yes, sir. 

@. Are you acquainted with his wife? 

A. Me8,« gia. 

Q. Designated as Albert Clermont and Mar- 
euerite I. Clermont in the complaint, you are ac- 
quainted with both of those people? A. Yes. 

@. When did vou first meet them? 

A. It would be on the first day of May, I 
believe. 

Q. Of 19 what? ue =G 2s 

Q. Where did vou mect them? 

A. I went down to a restaurant. A man there 
in the restaurant, Mr. Carson, called me up and 
told me they were down for lunch and were in the 
Bitterroot looking for a farm. 

Q. You met them at the restaurant? 

A. IT went down and met them at the restaurant. 
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Q. At that time was there any discussion be- 
tween you and the Clermonts about the Jannsen 
property ? 

A. I asked him what kind of place he had in 
mind, how much money he had, how much he 
wanted to pay on the place. I told him I had a 
good place out there about 12 miles out of town; 
it had pretty good buildings on it, a pretty good 
farm, [152] that I could sell him for, I had it 
listed for $38,000, and that there was an awful 
good contract on it; there was about $18,000 there 
carrying three percent interest, payable $1,000 a 
year. 

@. You are talking about—you were talking 
about the Jannsen place? 

A. The Jannsen place, yes. So he become inter- 
ested in this place and I took him out to look at it. 

@. And in that first conversation, when you re- 
ferred to the contract, were you referring to what 
has been here designated as the Jannsen contract? 

A. Wes. 

Q. That was a contract between Jannsen and 
Woodbury ? A. Woodbury. 

Q. Now, when you took him out to look at it 
on that first trip, did you see the Woodburys? 

A. No, we didn’t go up to the Woodburys ranch. 
We went to the Jannsen place the first day. 

Q. Who was along on that trip? 

A. A man by the name of Hamill and his wife, 
T believe, of Frenchtown. 

Q. They came with the Clermonts ? 
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A. Yes. 

Q. Was anyone else there? A. Now [1538] 

Q. Now, what transpired on that day? 

A. Well, we went out and went over the land 
and went through the buildings. Mrs. Clermont 
and Mrs. Hamill went through the buildings. We 
walked out over the land, and well, we spent ap- 
proximately, I don’t know, maybe about an hour 
around the place, walked up to the hay land and 
around at that time. Then, he told me he didn’t 
know for sure where he wanted to locate, but I 
gave him the full price and the contract terms and 
everything, and naturally, I didn’t know for sure 
if he was interested. We meet a lot of people that 
way, just lookers, you know, but he said they would 
think it over and come to see me in a couple of 
days. 

Q. In that first discussion you mentioned con- 
tract terms. What was that discussion about? 

A. Of course, I used that for a selling point, 
the three pereent interest on the contract they were 
assuming. It was a very good selling point, this 
three pereent interest, because, you know, most in- 
terest runs five percent. 

Q. Did you then have specific reference to the 
Jannsen contract ? A. At_all times: 

Did vou make that clear to Mr. Clermont? 
Very clear, sir. 

Any discussion at that time about the water? 
Yes. [154] 

What was that? 


Lr ore 
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A. He asked me where this water come from, 
and I told him it come from Como Lake. We talked 
about how far it was to Como Lake and how the 
water come down and all. 

@. Did you explain to him then that the water 
costs were charges against the land? 

A. About $4.00 an acre I think I told him. 

Q. Did you explain to him that had to be paid 
with the taxes? A. Yes. 

@. At that time? A. Yes. 

Q. Now, is there any further discussion on that 
first meeting you now recall? 

A. Well, I don’t recall. Mr. Hamill went out 
and looked at the land. He lived in the valley here 
for many years. He walked over the land, and he 
made the remark ‘‘This is good soil.” 

Mr. Rimel: Just a minute. We are going ahead 
with the conversations under the general objections, 
as I understand, but I don’t think we should get 
into what Mr. Hamill said. 

Mr. Erickson: I didn’t intend to elicit that and 
ask that the last answer be stricken. 

Cowrt: Wes. 

Q. When did you next see Clermont? [155] 

A. I think it was two days later he came back. 
He came alone, him and his wife and children come 
the next time. 

Q. Where did they come then, to your office? 

A. Yes. 

Q. What time of day was that? 

A. Well, T think it was approximately about 10 
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o’elock, maybe 10:30, between 10 and 10:80. 

Q. What did you do then? 

A. I took them out to the farm. 

Q. Did you go back to the Jannsen farm itself? 

A. Yes. 

Q. At that time did you meet Woodbury there 
on the farm? 

A. We saw Woodbury in the fields, so we went 
over and talked to him. 

@. Present at that conversation were Woodbury, 
Clermont and his wife and some children and your- 
self, is that correct ? 

A. That’s right. Another man on a tractor was 
there, Mr. Briggs. 

Q. Could that have been Roy Marie instead of 
Mr. Briggs? 

A. I am not very sure. It comes to me now, IL 
guess it was Marie. I didn’t pay attention to him. 

Q. Do you know who he was? I mean did he 
have some official reason for being out there? 

A. No, just working for Woodbury on a tractor. 

Q. It was a hired man of Woodbury’s? [156] 

A. I couldn’t swear, really to be honest, I 
ecouldn’t swear to it which one it was. I didn’t have 
any conversation with him at all. 

Q. You wouldn’t remember? A. No. 

Q. Some question has been raised by counsel. 
Do you recall any conversation between Woodbury 
and this man, whoever it is, to the effect that he 
should leave because there was & conversation going 
to take place? A. Oh, no. 
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Q. Now, during this conversation that I am 
about to ask you about, did Mr. and Mrs. Clermont 
remain present ? 

A. They were all the time with me, yes. 

Q. Tell us what the conversation was as it re- 
lated to this matter now in dispute? 

A. Well, of course, they were interested in get- 
ting Woodbury down some on the price. They 
wanted to get him down some on the price. We 
discussed it for quite a little while, and like Mr. 
Woodbury said first, I am very positive he asked 
me if Mr. Woodbury would rent the place, and we 
even asked Mr. Woodbury if he thought he might 
rent it for a year. 

©. What did Mr. Woodbury say to that? 


A. No, he wanted to sell it and get his money 
out. 


Q. Go ahead and tell us what the general con- 
versation was. 


A. Well, we talked about the price, and I told 
them, of [157] course, T said, “I have it hsted for 
&38.900. Tf vou ean do any better with Woodbury, 
it is all right with me.” T told them that coming 
out. He then talked to Woodbury and tried to get 
him down in priec. It was getting along to 11 
o'clock at that time, or 11:30. At the time we didn’t 
come to anv complete agreement as to the price, and 
T told Mr. Woodbury, “Well, Pll take these folks 
into town and buy them lunch, and we will come 
hack out after lunch and talk to vou.”’ 
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Q. Was there, during that conversation, any 
discussion of the contract with Jannsen? 

A. At all times. 

Q. Having reference particularly to that day? 

th Mes. 

Q. What was that conversation? 

A. Well, how much he had to pay on that con- 
tract, what time of the year it come due, and what 
the interest was, and all to that effect. 

Q. And was that discussed between the Cler- 


monts and Woodbury and yourself? ite Yee 
Q. Was it referred to at any time as a mort- 
gage? A. No, I made that mistake. 


Q. I am talking about this conversation. 

A. No, never as a mortgage. 

@. Was there any discussion at that time when 
vou were with [158] Woodbury in the field about 
the water? 

A. Yes, we talked about water, him and Mr. 
Clermont talked about water. 

Q. Did you hear that conversation? 

A. Yes. 

Q. And did he make any inquiry as to the cost 
of water charged against the land? 

A. I think it was discussed at approximately 
$4.00 an acre, $4.10, something like that. JT think 
TI told him $4.00 an acre. 

Q. Did you hear any conversation or any dis- 
cussion about construction charges at that time? 

A. Yes, it seemed to me like they did. 

Q. Now, vou testified—was there anything else 
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in that conversation you now recall dealing with 
this general matter of the negotiations? 

A. Well, I believe there was something men- 
tioned that they didn’t want to move on until fall, 
and, of course, I told him ‘*You are entitled to a 
share of the crop if you are not going to move on 
until fall if you buy it now,’’ and I did hear Mr. 
Woodbury’s testimony here a minute ago regard- 
ing taxes. We write all of our taxes—that place 
was sold in May. Any taxes up through 1953 would 
have to be paid by Mr. Woodbury. 

@. Up to 1953@ A. “Ditet’s rights 

Q. Now, you went to town with the Clermonts? 

A. Yes) Sir 


@. Any discussions between you and the Cler- 
monts on the trip to town and back at lunch time 
about the deal? 

A. Yes, sure there was; there was conversation 
about how much we could get Woodbury down, and 
T told him it didn’t make no difference to me. If 
he could have bought it for $32,000, I would have 
sot five pereent commission. I told him I didn’t 
think he would eome down much and to try him for 
$36,000, and Mr. Clermont seemed to be pretty well 
satisfied on $36,000. 

Q. Any discussion at that time concerning the 
eomtract with Jannsen? 

A. Oh, we was referring to that at all times, 
how much the payments would be and the interest, 
that was my main selling point, that contract for 
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three percent interest. You know, I wrote that con- 
tract, too. 

Q. The contract with Jannsen? 

A. Yes, sold him that place. 

Q. When you say you wrote it, I understand 
some attorney wrote it, is that right? A. Yes. 
Q. You came back out to the Woodbury place, is 
that true? A. Yes. | 

Q. <A conversation then occurred in front of the 
Woodbury home with the Clermonts? [160] 

A. In the ear, yes. 

Q. Mr. Woodbury was present? A. Yes. 

QM. Can vou tell us what that conversation was? 

A. After we drove out, we were satisfied, they 
were satisfied they were going to take the place if 
Mr. Woodbury would come down in price to $36,- 
000 and give them half the hay, one-third of the 
grain, and one-third of the peas, and we drove up 
and Mr. Woodbury come out, and I told Mr. Wood- 
bury, I said, “We have agreed to pay, if you let 
us, we will take it for $36,000 and let him have one- 
third of the grain, one-third of the peas, and half 
the hay. IT believe we can get Mr. Clermont to pay 
half of the taxes.’’ So, Woodbury, he jumped at 
me right awav. He said, ‘‘No, if Mr. Clermont buys 
this, he is going to pay all the taxes,” so we talked 
about that a few minutes. Mr. Clermont agreed 
to purchase the place and pay all the taxes. 

Q. You heard Mr. Woodbury’s testimony that 
after that conversation, you went in the house, is 
that eorrect? A. That’s right. 
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Q. Was his testimony correct that you had 
agreed then, or they had agreed, to go ahead with 
the deal? 

A. We sold it outside and went in there to draw 
up the papers in the house. 

Q. When you went into the house, was there 
any discussion [161] of the Jannsen contract? 

A. Qh, yes. ; 

Q. Tell us what that was. 

A. Well, we told him we would give him this 
contract, and I asked him if he wanted to go over 
the contract. 

Q. You are referring to the Jannsen contract? 

A. The Jannsen contract. He said, ‘‘No,” he 
said, “I don’t believe I would care to look over the 
contract now if that is the balanee due on the con- 
tract,’’ and I put it in $16,200, the balance due on 
the contract, payable $1,000 a year, three percent 
interest. That was the way he purchased the place. 
That is all Mr. Clermont was interested in. 

@. Did he look at the Jannsen contract? 

A. No. J asked him if he wanted to look at it. 
He said, ‘‘No.” 

Q. Was there anything said at that time about 
the abstract? 

A. No, I don’t—well, yes, I believe Mr. Cler- 
mont brought up about the abstract, but anyway, 
I told him, ‘*You have nothing to worry about the 
abstract. This man Jannsen got $16,200 coming. 
If he can't give you an abstract, you don’t pay 
him,”’ 
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Q. Was that said to Mr. Clermont? 


A. Yes. 
Q. It was said then, at that time? 
A. Yes. [162] 


Q. What was his answer to that? 

A. It was all right with him. 

Q. Was there ever at any other time any dis- 
cussion about the abstract? 

A. No, I don’t believe so. Of course, you see, 
what we figured, we figured—on all my deals as a 
rule, we don’t come out with the abstract on the 
first down payment 

Mr. Erickson: I believe that may be stricken. 

Court: It is stricken. We don’t care what you 
do on all your deals. We want to know what you 
did on this deal. 

Q. Now, what further conversation took place 
there during the time the contract was being fixed 
up about what the deal was? 

A. I didn’t get that. 

Q. Well, I wanted to get at the full conversa- 
tion that took place at the time you were fixing up 
this contract, which was, in this case, in the house, 
and was there any further discussion about the 
Jannsen contract or the Federal Land Bank mort- 
gage, or anything else? 

A. No, we found out what balance was due on 
the Federal Land Bank mortgage, and approxi- 
mately the balance due to Jannsen. It would have 
heen—naturally if it was $100 over or anything, 
he had agreed to buy the place for $38,000, and he 
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paid down so much money. That is all Woodbury 
could get anyway. 

Q@. You mean $36,000? [163] 

A. That's mght. 

Q@. You heard Mr. Woodbury’s testimony that 
he said to Clermont at the time that he wanted his 


money out? & That's Telit 
Q. To be out of the deal. Do you recall any con- 
versation like that? A. Yes. 


Q@. What was that conversation? 

A. They talked about it and Woodbury told him 
he wanted all his money, but at that time Mr. Cler- 
mont didn’t seem to be wanting it for any less; he 
seemed to have that much money. 

Court: Let’s take a little recess and maybe they 
will have this noise stopped. Court will stand in 
recess until quarter of four. 

(10-minute recess.) 

Q. Calling your attention again to the conver- 
sation you have been relating that occurred in the 
Woodbury house when this contract was fixed up, 
this contract or document is a printed form, 1s it 


not? A. That’ right. 
@. And it is a form generally used by you in 
your business ? A. Yes. 


@. Now, there is in the contract—I have for- 
sotten the exlubit number of that—TI think it is this 
document, it is Plaintiffs’ EExInbit 3. I show you 


this instrument. You will [164] notice the language 
down there in the paragraph which is marked ‘‘2,”’ 
“Contract for deed.” You were the one that put 
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that language in, were you not? Your answer is 
yes? m. ‘Ves. 

Q. At the time of this conversation was there 
anything said about when that contract for deed 
was to be prepared ? 

A. Whenever he come back with the money. 

@. What was the full discussion about that? 

A. Well, he told, he said that he didn’t know 
how long it would be, and then Woodbury asked— 
he kept on saying 10 days would be long enough, he 
would have the money by 10 days, so Woodbury 
told him he could have longer if he wished, so we 
agreed, I believe, on 30 days. 

Q. And did you discuss the nature of the in- 
strument you were going to prepare pursuant to 
that paragraph of the contract? 

A. Assignment of the Jannsen contract. 

Q. Was that specifically discussed? 

A. Yes, sir. 

Q. Just how specifically, what was said? 

A. Well, when he come back with the money, 
then we would go down to an attorney, to Wood- 
bury’s attorney, and Mr. Woodbury then would 
give him an assignment of this contract which he 
was taking over, and that was really why I put con- 
tract for deed. He was just getting a contract for 
deed and he was assuming this contract for deed. 

Q. You were the one that put the word ‘mort- 
gage’’ in in reference to the Jannsen transaction, 
arc you not, Mr. Hagarty? 

A. Yes, I made the mistake. T should have said 
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mortgage to the Federal Land Bank and contract 
to Jannsen. 

Q. Was there any discussion with Clermont in 
which the Jannsen transaction was referred to as 
anything but a contract for deed? 

A. Never in my presence. 

Q. Was there any discussion with you and Cler- 
mont or you and Woodbury about this instrument 
at the time it was signed, particularly with rela- 
tion to the matter of the mortgage to Bernhard 
Jannsen referred to there? 

A. Repeat that, please, I didn’t hear. 

(Question read back by reporter.) 

A. What do you mean. 

@. Did you diseuss the use of the word “mort- 
gage” in this instrument? 

A. Never was brought up. I didn’t know I had 
it in there until after this suit was brought. 

Q. Now, vou have heard the testimony as to the 
payment by Clermont of $5,000 and that vou re- 
eeived $1,000 of that money, is that correct ? 

me.” “SES. 

Q@. That was paid to you as part of vour com- 
mission on the sale? [166] 

A. Asa rule, we take all of our commission, but 
JT was sure of the deal, and I just figured I would 
take $1,000, and as long as he was coming back in 
a couple of weeks, T would get the rest of the 
money. T should have taken it all. 

@. You did get $1,000? A. Yes. 

Q. You retained that $1,000? A. Yeas. 
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Q. Your answer is yes? &. Yes, ar. 

Q. Did you have any further conversation with 
Clermont after this deal was closed and the money 
was paid concerning this proposition, this land? 

A. Yes, Mr. Clermont came back to see me in 
a couple of weeks later, I believe. He came back 
to the house to see me and as I recall, he came in. 
I thought he was there with the money ready to 
go to Hamilton to fix up the papers, you see. In- 
stead of that, when he came back, he said he didi t 
think he would go through with the deal. 

@. Did he tell you that? A. Wes, Sir. 

Q. Who was present when he told you that? 

A. Nobody. My wife wasn’t home. He was all 
alone that day. 

Q. Was anything further done at that time? 

A. No. I told him to go out and see Mr. Wood- 
bury. It was [167] all right with me if Woodbury 
wanted to give him his money back. It was all 
right with me, because I sold the place. 

@. You have testified you have been in the real 
estate business for sometime and handled a consid- 
erable amount of property in the Bitterroot. Had 
you been in the real estate business before that 
time ? A. Five years in Miles City. 

Q. Turning to May 2, 1953, what ean you tell 
me as to the general value of Ranch properties in 
the Bitterroot? 

Mr. Rimel: Objected to as being immaterial and 
irrelevant. 
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Court: This is along the line—the loss that was 
sustained ? 

Mr. Erickson: Yes. 

Court: Overruled. 

A. Well, of course, the business fell off an awful 
lot now in sales. All realtors will tell you that 
there is few places selling, but the ones that sell 
are not getting the asking price they did before. 

Q. With relation to May 2nd, would you say 
from your experience as a realtor and heing actively 
engaged in the business, that the price of this Jann- 
sen property fairly well refleeted its valuation as 
of that time? 

Mr. Rimel: Objected to as leading. 

A. It went down considerably. [168] 

Court: It shortens matters up considerably. 

Q. You didn’t answer the question. My ques- 
tion was, Mr. Hagarty, was the asking price or the 
price of the Jannsen property on May 2nd, would 
that generally refiect the level of prices then ? 

A. Yes, I would say. 

Q. Now, since that time, what can you say as 
to the value of similar ranch properties in the Bit- 
terroot ? 

A. Well, that would be a very hard question 
for me to answer. 

Q. But with relation to May 2, 1953, are they 
up or down ? 

A. Naturally, we all know they are off 20 per- 
cent. anyway. 

Q. How much? 
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A. Twenty percent, anyway. 

Q. How do you know they are that much off? 

A. For other places adjacent to this ranch I 
have sold for five or six thousand dollars under the 
listed price this last year. 

Q. Was that the price listed in May, 1953? 

A. Yes, back in there. 


Q. Can you give us specific examples of places 
you have sold in the immediate vicinity ? 

A. I sold the place adjacent to this Jannsen 
farm we are talking about, the place adjoining him 
on the west. I had that listed for $35,000 early in 
the spring, and I finally [169] sold it last fall for 
$28,000. 

Q. When vou say it was listed, is that just some- 
body’s idea of what they had hoped to get, or would 
that have been the fair value at that time? 

A. You don’t know. These prices owners put on 
there, of course, they are putting on too high prices, 
I know that. 

Court: I don’t think we need proceed any further 
with this, it doesn’t mean anything. 

Mr. Erickson: I am trying to elicit from the wit- 
ness that the value of Jand is lower now. 


Court: He says he has to sell at lower prices than 
the listed prices. That doesn’t give us any informa- 
tion at all, no basis to find any facet. 


. Have vou bought and sold land in the vicinity 
Q) : g e vicinity 


of the Jannsen property at or around May, 1953? 
A. Yes, I sold a 200 acre farm in there, 
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Q. Have you had oceasion to resell that farm 
since May, 1953? A. . ¥es. 

Q. Can you tell us what the property sold for 
when you sold it around May, 1953? 

Mr. Rimel: Objected to as irrelevant and in- 
material. 

Court: Sustained. 

Mr. Erickson: May it please your Honor, in an- 
ticipation of the objections, I have gone in a little 
bit into the matter [170] of how I was going to 
prove the difference in value, and the general rule 
in Jones on Evidence, and also in the Cyclopedia of 
Trial Practice is that you may prove value of prop- 
erty by comparison between the sale price at a 
certain date and a later sale price, or by evidence of 
specific sales, or by expert testimony of the witness, 
and it is for that reason that I am asking to develop 
this line of testimony. 

Court: Well, you haven’t proceeded on that line 
at all. You have asked this man if he sold another 
farm somewhere near or adjacent to it, and he said 
yes that he sold it for more one time, or he is going 
to testify he sold it for more in 1953 than he could 
sell it for in 1954, I suppose. That doesn’t fulfill the 
requirements. 

Mr. Erickson: The rule is if you have evidence of 
sales of similar property in the immediate vicinity 
that you may then introduce it to prove value. | may 
not have laid a sufficient foundation. 

Court: You may use it to show the qualification 
of the witness to testify as to value if you prove 
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that it is a similar piece of property, and the sale 
was conducted under the same general conditions. 
There is just no foundation for the testimony so far. 

Q. Now, this piece of property you are about to 
testify to, what piece of property is that? 

A. Which? [171] 

Q. That you have sold? 

A. That was the Cranz place. 

Q. Where abouts is it with relation to the Jann- 
sen place? 

Well, it borders it on the west. 

What is the nature of that farm? 
Practically the same as the Jannsen place. 
Is it irrigated land ? 

I believe about the same. 

How much irrigated ? 

About 120 acres, I believe. 

Is it under the same ditch ? Pe. tia BipeciiT, 
What are the improvements on it? 

The improvements, I would say, are fair. 
How do they compare with the improvements 
on the Jannsen property ? 

A. Well, they had a new house on it; pretty well. 
Woodbury’s outer buildings, barns, were much 
better than on the other place. 

Q. So your testimony is that the property would 
be substantially or very much the same? 

A. I would say. 

@. Now, when did you sell the Cranz place first? 

A. I sold that in April, I believe, of 1953. 

@. And how was that sold, was it a forced sale, 


OPOOPOrOPOopD 
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or did vou [172] go out and sell it just as you did 
the Jannsen property ? 

A. No, no, just got it listed and sold it. 

Q. To whom did you sell that property? 

A. A fellow by the name of Rancier. 

@. Was it, were the terms of the sale measurably 
different than the terms of this sale? 

A. A smaller down payment. 

Q. Was it sold also on a contract for deed propo- 
sition ? A. Yes. 

Q. What was the price you sold it for in April, 
139535 

A. I sold it in April, 1953, for $28,000. 


@. In April, 19534 Ae “Yes: 
Q. You said yes? A. Yes. 
Q. Now, have you since sold that property again ? 


A. Yes, last fall. 

Q. And you sold it then as agent of Rancier, is 
that correct? A. Yes, 

Q. Was that a sale in the normal course of busi- 
ness ? A. Yes. 

Q. Do you know whether or not it was a foreed 
sale so far as Rancier was concerned, that he was 
in distress or anything when the sale was made? 

A. No, I wouldn’t say that; no, I don’t think 
so. [173] 

Q. Tf it was, vou wouldn't know anything about 
it, are you saying that? 

A. Well, I wouldn’t care to disclose. 

Mr. Rimel: What was that last? 

Court: He wouldn't eare to disclese. 
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Q. Did you offer that place for sale for any con- 
siderable period of time before it sold? 

A. Yes, I had it quite a little while, approxi- 
mately two or three months. 

Q. Did you show the property to more than one 
buyer ? be” Ves. 

Q. How many about? 

A. Probably eight or 10. 

@. You finally sold it, is that true? 

A. Yes. 

Q. What was the price you received? 

Mr. Rimel: I didn’t get the date of the sale. 

A. I am pretty sure without checking into my 
books, I believe it was Apri, 1953, I wouldn’t want 
to say for certain as to the exact date. 

@. That was the first sale? A. ‘Nies 

Q. We are talking about the second sale. When 
did that occur? 

A. About the 20th of November last year. [174] 

Q. Of 1953? A. Yes. 

Q. The witness indicates ‘‘Yes’’, Mr. Reporter. 
Now, for how much was it sold? 

Mr. Boone: Objected to as incompetent, irrele- 
vant and immaterial, no proper foundation having 
been laid. 

Court: Sustained. He testified in the first place, 
counsel, to a general conclusion that the ranch, that 
the property he sold was similar to this other, but 
that kind of testimony, that expert testimony, should 
be based upon facts as to the kind of land, the sit- 
vation of the land, what it raises. This ealls for ex- 
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pert testimony, a conclusion based upon facts that 
we can rely upon, not upon his general conclusion 
that it was the same. Then, he goes along further 
and says, “Well, I don’t want to tell you the circum- 
stances under which it was sold, I don’t eare to dis- 
close that.’’ So, we can’t use it at all. 

Mr. Erickson: I believe your Honor may have 
overlooked the fact I asked him how long he had it 
listed, how many people it was shown to. I think 
that might overcome his failure to disclose. 

Court: I don’t think it does. I wouldn’t be in- 
terested in this sale under these cireumstances, a 
failure to give us facts from which it could be rea- 
sonably found that these were similar pieces of land 
in the same loeality, and the same [175] crops and 
so forth, and particularly then when he comes along 
and says there are some things in connection with 
the sale he wouldn’t want to disclose to the Court. 
We can’t consider it at all, so Jet’s proceed to 
another matter. 


Q. Mr. Hagarty, based on vour experience in 
this business, vou have already testified, T beheve, 
that the values of property in the immediate vicin- 
itv of the Jannsen property, and by reason of vour 
experience, vou estimate to be down 20 percent over 
what they were in May, 1952, 1s that a correct state- 
ment ? A. Yes. 


Q. And is the market for similar ranches at the 
moment good, bad, indifferent, or what have you 
to say as to that? A. Not very good. 
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Q. Is there much property moving down there? 

A. Not very much, no. 

Mr. Erickson: I wonder if I may have a few 
minutes, your Honor, to discuss with the witness 
the matter of these similar sales, because I feel they 
may be important to me. I thought I had all the in- 
formation I needed from the witness, but apparenty 
not. He has the facts for various other sales. I would 
like to take a look at them to be sure I haven’t over- 
looked them. 

Court: Very well, Court will stand in recess until 
quarter after four. [176] 

(10-minute recess. ) 

Q. Calling your attention now, Mr. Hagarty, to 
the Jannsen property, based on your experience in 
the real estate business and the fact vou have been 
down there for a number of years and are familiar 
with the area, do you have an opinion as to what 
the value of the Jannsen place is today compared 
with its value on the market in May, 1953? 

A. I would say off about 20 percent. 

Q. Just a minute, just answer the question yes 
or no. =.” Ye. 

Q. What is your opinion? 

Mr. Boone: Objected to on the ground the wit- 
ness has not shown himself qualified as an expert. 

Court: He has testified he has been in the real 
estate business down there buving and selling ranch 
properties to the extent of half a million dollars a 
year over a period of time of five or six years, and 
he has also testified generally that he is familiar 
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with the market value of lands in the area. What 
further qualifications do you think is necessary ? 

Mr. Boone: I think, your Honor, that he has to 
base it on experience of other transactions, other 
sales, and so on. I don’t think he can testify to the 
value with respect to one piece of property. It may 
be up or down with relation to other transactions he 
has handled. 

Court: That is something you can cross examine 
him on, [177] but I think to qualify generally, J 
think that he has, of course, to possess, to show spe- 
cific transactions, not to show the value of this prop- 
erty, but to show his knowledge of the property or 
properties generally and his familiarity with the 
market in the community. He ean relate 50 or 100 
sales, not to show the value of this property, but to 
show he has been selling property; but I think that 
the witness has qualified sufficiently to answer the 
question. The objection is overruled. 

Mr. Erickson: That is the view I take, vour 
Honor. I was really trying to qualify the witness 
by this discussion of other sales. 

Court: Yes, vou ean show other sales just to the 
extent of showing he has dealt in property, not to 
prove the value of this property. You show those 
sales to show his experience, but when vou start to 
introduce the evidence to prove the value itself, 
those specific sales ean only be introduced under 
particular circumstances, and the details are im- 
portant that were not disclosed here. 

Mr. Erickson: If there is a question as to the 
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qualification of the witness, the extent of his ex- 
perience would indicate the degree of his qualifica- 
tions. 

Court: That’s right. They ean cross examine 
further on that line if they wish. Proceed. 

Q. Mr. Hagarty, you heard Mr. Woodbury’s 
testimony that he [178] had listed the property 
again, is that correct? An Wes. 

Court: He didn’t answer that first question. He 
answered yes. 

Witness: I was going to say about 20 per cent. 
That is what I was going to say. 

Court: Is that an answer to the question? I am 
not sure. That answer was stricken at that point. 
Now you may answer the question. 

Mr. Erickson: I believe the record will show he 
said yes, and I said then what is vour opinion as to 
the value of the Jannsen place today as compared 
with May, 1953? A. About 20 percent. 

A). OT. A. Yes. 

Q. You heard Mr. Woodbury testify as to his 
listing the property with you again, is that your 
recollection of the matter? M Yes 

Q. About when was that? 

A. Well, that was a couple of months, I imagine, 
a couple of months after he got into this deal, but 
I never did do much on it because the place was— 
I didn’t know for sure if he could sell it or not. 

Q. Did he express that view to you? [179] 

hh Vee. 

Mr. Erickson: That is all. 
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Cross Examination 

Q. (By Mr. Boone): How much real estate have 
you sold in 1954? 

A. I have sold about $225,000. 

Q. How much did you sell in 1953 % 

A. $480,000, approximately. 

Q. You mentioned to us when talking about 
values in the Bitterroot today that prices were off 
about 20 percent of prices that were listed with you, 
is that right? A. That’s right. 

Q. In other words, you are basing that 20 per- 
cent on what people come in and list property for 
as to what you are able to sell it for? 

A. That’s right. 

Q. So, your conclusion on depreciation in value 
is based upon the difference between the listing price 
and the selling price? A. That’s right. 

Q. And that is your sole conclusion and sole 
basis for your expression of your opinion here? 

& That's mght. 

Mr. Boone: We now move to strike all the testi- 
mony this [180] witness has given with respect to 
values, your Honor. 

Court: I don’t think the motion to strike is 
proper, but the witness’ conclusion in the light of 
his testimony will be weighed. 

Q. Now, you have mentioned that in your ex- 
perience as real estate agent, you have been using 
the form of agreement which was used in this case? 

A. Yes. 

Q. And I take it that in handling real estate, too, 
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Mr. Hagarty, you try to be cautious? 

A. That’s right. 

Q. You, I assume, would want the parties to 
know, the seller and buyer, the terms on which the 
property is being sold and purchased ? 

A. That’s right. 

Q. And it is your desire in handling transactions 
like that one to make sure your contract or your 
agreement that you prepare reflects correctly the 
agreements of the parties? As Thats melt. 

Q. And you do take care in drawing your con- 
tracts that way, I take it? 

A. Well, I make a little mistake once in awhile 
hke on that mortgage. 

@. But you use caution to try and see your agree- 
ments properly reflect the agreement of the parties? 

A. That’s right. 

Q. I also take it in handling real estate trans- 
actions, you want to have people read contracts or 
agreements before they are signed? 

A. They have that right, surely. 

Q. You recommend that, don’t you, to where 
they know what is in the agreement? 

A. I generally always take the form out and 
give it to them, give each of them a copy to lool 
over first before they sign it, as a rule. 

Q. That is after the form is filled in? 

A. Yes. 

Q. I take it you followed that same practice in 
this particular case between the Woodburys and 
Clermonts ? 
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A. As I reeall it, in the Woodbury case, I didn’t 
have a typewriter with me that day, and I wrote 
that out in long hand, and I handed it to Mrs. Cler- 
mont. I can’t say whether Mr. Clermont read the 
contract or not, but I handed Mrs. Clermont one, 
and I don’t just recall at this time if I handed Mr. 
Woodbury a copy of that or not, to be positive. 

@. You do recall making that up in three copies, 


don’t you? A. Yes. 
Q. And you heard Mr. Woodbury testify that he 
sot one copy? A. Yes 


And the Clermonts one copy, and you had a copy? 

A. Yes. 

Q. So, there were three copies of it. Now, isn't 
it vour testimony now that you handed a copy to 
the Woodburys and a copy to the Clermonts to read 
before it was signed? 

A. I just don’t quite remember. As a practice 
that is the way I do, but I just don’t quite recall 
there whether—I just can’t remember for sure how 
T did that, but IT remember Mrs. Clermont reading 
a copy of it, handing her one. I don’t remember Mr. 
Clermont did. 

Q. Do you remember handing Mr. Woodbury a 
copy and having him read it? 

A. TI will tell you, to be honest with you, IT handed 
him a copy. I couldn’t swear if he read it. 

@. You did hand him a copy? 

A. TI am positive I handedwhim a copy when I 
tore them out. 

Q. Did he look at it? A. T eouldn’t sav. 
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Q. You are sure Mrs. Clermont read her copy? 

A. Mrs. Clermont, yes, she went over hers. In 
fact, as a rule, I give them all copies then I read 
the contract over myself and let them follow, you 
know. 

Q. In other words, you read it out loud to them? 

AY Wee. 

Q. Did you do that in this instance? 

A. I believe I did, I would say. [183] 

Q. So that the contract, as it was written out, 
and the same as it is today, it is your recollection 
you read that out in detail to the parties? 

A. That is the way I generally always do. I am 
pretty positive it was that way. 

Q. When you say you read it to them, would 
you say, Mr. Hagarty, that you read these parts 
here which have reference to the mortgage to Jann- 
sen, you read that part too, and then this part down 
below about the mortgage to B. Jannsen, vou read 
all of that, did you, out loud to them? 

A. It seems like I read that. 

Q. Yes, and as far as the parties were con- 
cerned, there were no objections raised by Myr. or 
Mrs. Woodbury as to anything you had read? 

A. No, it was agreeable by all. 

Q. And the same as far as the Clermonts? 

A. Yes. ‘ 

Q. After that had been read in its entirety to 
them, the four people, two couples, signed the con- 
tract 7 

Mr. Erickson: I am going to object to the form 


174 Glenn and Pearl Woodbury vs. 


(Testimony of Pat Hagarty.) 
of the question because the witness’ testimony isn't 
that positive. 

Court: Overruled. He may examine him about it 
and determine whether it is positive or not. Pro- 
ceed. 

Q. My question was, after you had read it in 
detail to them, the entire contract, the two couples, 
the Clermonts and the [184] Woodburys, then 
signed. 

A. Yes. I don’t know which ones signed it first. 

Q. But there were no changes made after you 
read it? A. No. 

@. No changes requested by either couple? 

Pe. “ING! 

Mr. Boone: No further examination, your Honor. 

Court: Any redirect? 

Redirect Examination 

Q. (By Mr. Erickson): Mr. Hagarty, going to 
the matter of the value of the property down in 
the Bitterroot now as compared with 1953, Mr. 
Boone asked you if your conclusion that the prop- 
erty was down in value 20 percent was based solely 
on the difference between the value of it as listed 
with you and the price it would actually bring. Tell 
us just exactly what you meant by that statement. 

Mr. Boone: Objected to as immaterial, your 
Honor. 

Court: Overruled. 

A. You mean the value of the place today in 
dollars and eents as to what it was valued at in 
1953? 
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Court: No, he means what did you mean when 
you said that is the method you used in arriving at 
your conclusion as to the values being down now 
as compared to May, 1953. [185] 

A. Well, with the demand for places here a 
couple of years ago, you didn’t have to come down 
in price in order to sell the place as much as you 
do now. People are more price conscious. 

Q. Mr. Hagarty, maybe we could arrive at it 
quicker. You know about what lands generally 
would bring in 1953? A, “Yes, I do. 

Q. Now, by comparison to—speaking of all land 
in the general vicinity, and what it was bringing 
in 1953, through your sales experience, and your 
knowledge of real estate, can you tell us whether, 
in your opinion, those same lands, I mean lands 
generally, will bring a different price now than in 
1953? 

A. Most all the lands being sold is being sold for 
at least 20 percent less than in 1953. 

Q. Than they sold for in 1953? 

A. That’s mght. 

@. So that your opinion is not based solely on 
the listing, but based on your knowledge and ex- 
perience ? 

A. Oh, no. You get a listing, you can’t tell what 
they put on the listing. 

Q. So, your opinion then is not based on the 
statement you made that you got your opinion 
solely because they were down 20 percent from 
what they were listed for? A. Oh, no. [186] 
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Q. It is on your experience and knowledge of 
the general real estate picture in the Bitterroot 
Valley? A. That would be right. 

Mr. Boone: I am objecting to the testimony of 
counsel, your Honor. 

Court: Yes, it is leading. 

Mr. Erickson: It is understood you can lead an 
expelt. 

Court: Yes. 

Q. Mr. Lagarty, vou testified as to reading the 
contract to the Clermonts and the Woodburys. Is it 
your testimony you did read it, or is it your testi- 
mony that you think you read it? 

A. Well, it seems like I read it. I am in the 
habit of doing that, giving each one a copy and then 
reading it to them to see if there is any changes 
they want in it or anything. When we got 
through with this, why nobody complained. 

Q. Can you say for certain that you did or did 
not? 

A. I wouldn’t want to say for exactly whether I 
read it or not. 

Mr. Erickson: I believe that is all. 


Reeross Examination 

Q. (By Mr. Boone): Your recollection is that 
you did? 

A. My recollection is just as I said, that I 
thought 1 did, [187] but T wouldn’t swear to it for 
sure. Lhe 

Mr. Boone: That is all, Mr. Hagarty, thank you. 
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Mr. Erickson: That is all I have, your Honor, 
except I might like to introduce one other witness 
as to values if the opportunity exists tomorrow, 
that is, if we are still here, but outside of that, 
the defendants rest. That is all we have. 

Mr. Boone: I ean assure the Court we will 
make every effort not to be here tomorrow. 

Court: Any rebuttal. 


MARGUERITE CLERMONT 
one of the plaintiffs, recalled as a witness on her 
own behalf, having previously been sworn, testified 
as follows: 
Direct Examination 

Q. (By Mr. Boone): Mrs. Clermont, you have 
previously testified here today? A. Yes. 

@. And have you been in the courtroom during 
the testimony that was offered by Mr. Woodbury 
and Mr. Hagarty ? A. Yes. 

Q. Now, with reference to statements that they 
had made, first now with reference to statements 
by Mr. Woodbury, you heard him testify that there 
were conversations between you and him and Mr. 
Clermont with respect to this Jannsen property 
[188] with respect to there being a contract against 
the Jannsen property which you would be taking 
over, and that there was no mention made of a 
mortgage to Jannsen, I will ask you if there were 
any conversations in the negotiations with Mr. 
Woodbury where the situation with Jannsen was 
characterized as a contract with Jannsen, ealled a 
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contract or a contract for deed with Jannsen ? 

A. I can’t remember hearing anything about a 
contract for deed. We were under the impression 
that it was a mortgage; it should have been a mort- 
gage. 

Mr. Erickson: May the answer 

Court: Yes, that portion of the answer referring 
to her impression may be stricken. 

Q. Do you have any recollection that Mr. Wood- 
bury told you he had a contract with Jannsen? 

‘A. Nor 

@. What did he tell you he had with respect to 
his relationship with Jannsen ? 

A. He said that we would carry a mortgage 
with Mr. Jannsen. 

Mr. Erickson: JI am going to now have to move 
to strike that question, no time or place is fixed 
and no foundation for the question. 

Court: Well, it is a little late, but I will sustain 
it, and go back and fix the time. 

Q. On what occasion when you talked to Mr. 
Woodbury about the [189] purchase of this prop- 
erty before entering into the contract, was it one or 
more occasions? 

A. We spoke to him on one occasion only. 

Q. Are you referring to one day or more than 
that? 

A. We spoke to him in the forenoon on the 
Jannsen place, and then returned after having 
lunch in town with Mr. Hagarty and spoke to him 
again in the afternoon at his home. 
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Q. Is that the same day the contract was en- 
tered into? &. Yes: 

Q. Was that the only day before the contract 
was signed that you had any conversations with 
Mr. Woodbury ? A. Yes. 

Q. About the purchase of this property? 

A. Yes. 

Q. Is it those conversations that your previous 
answer related to? 

A. About this contract for deed? 

Q. Contract with Jannsen? 

A. Yes, that is the only conversations. 

Q. So, as I understand it, in those conversations 
there was never any mention made of a contract 


with Jannsen? A. No. 
Q. But there was mention made of a mortgage 
with Jannsen ? A. Yes. 


Q. Now, in those same conversations on that 
day, again referring [190] to the testimony of Mr. 
Woodbury, he testified that your husband asked 
him as to how the ranch was irrigated and how 
much was for maintenance and how much for con- 
struction charges. Now, was there any discussion 
with respect to maintenance charges and construc- 
tion charges on the irrigation? A. No. 

Mr. Erickson: To which we will object on the 
ground there is no foundation. It seems to me Mr. 
Clermont would be the only witness qualified to 
testify on that. There would have to be some show- 
ing she was in a position to have heard all the con- 
versation. I don’t think that is established. 
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Court: She ean only testify with reference to 
conversations she participated in or heard. 

Mr. Boone: I will put a preliminary question. 


Court: Yes. 
@. Were you present, Mrs. Clermont, during all 


u 
of the conversations that took place between Mr. 
Woodbury and your husband with respect to the 
purchase of this property before the contract was 
signed ? A. Yes. 

@. Was there any mention made in those con- 
versations or any inquiry by your husband as to 
what charges were against the property for main- 
tenance and what charges were against it for con- 
struction ? 

A. No, because they are not words he would use 
in his vocabulary anyway. [191] 

Q. In your previous experience farming, have 
you ever had occasion to be on a farm in an itri- 
gation district ? Ann ING. 

Q. Have you ever had any connection with irri- 
gation districts in your previous experience ? 

A. Never. 

Q. How long had you and your husband been 
farming before May, 1953? 

A. My husband a little longer than I, 32 years 
myself, 22. 

Q. In that 22 years with your husband farming, 
there has never been any experienee with an irriga- 
tion district? A. No. 

Q. In that 22 year period, have you and your 
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husband lived and operated a farm in the United 
States? a. «Wo: 

Q. Now, again referring to those same conversa- 
tions, the negotiations for the purchase of this 
property, was there anything said, Mrs. Clermont, 
about a lien being against the property in favor of 
the United States for irrigation district charges? 

A. No. 

Q. When this contract was prepared by Mr. 
Hagarty, as he has testified to, what did the people 
do before signing that contract, you and Mr. Cler- 
mont and Mrs. Woodbury and Mr. Woodbury? 

A. You mean at the home of Mr. Woodbury ? 

(). Yes. 

A. I believe we came after lunch, so we went 
directly into the living room. 

Court: Isn’t this evidence we have already had ? 

Mr. Boone: About the reading of the contract 
fT am referring to, your Honor. It wasn’t in our 
ease In chief. 

Court: Well, proceed. 

A. We went to the hving room. Mr. Hagarty 
took a place at the head of the dining room table. 
Mr. Woodbury was practically ahead of him on 
the other side of the table; my husband was on the 
left of Mr. Hagarty; I was on the chesterfield 
across the room with Mrs. Woodbury. 

Q. What did the people do before signing that 
agreement? 

A. We did talk over a few of the details, and 
my husband mentioned that—‘‘Now,” he says, “I 
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may not have—you ask for $16,500. I may have 
only $16,000,” he said, ‘‘I want it to be put down 
like that on the paper,’ and Mr. Hagarty raised 
his hand. He says, “Oh, well, if I were you, [ 
wouldn’t worry about something lke that, that 
would be straightened out, some little detail.” I 
don’t know what they were going to do. Maybe we 
should have looked into this a little closer. 

@. What did you do about reading the contract? 

A. Mr. Hagarty did read the contract. [193] 

Q. Out loud? A. Out loud. 

Q. And after that did the parties sign it? 

A. Yes. I took time to read mine, I believe a 
few minutes after he had spoken or read his, and 
I believe that Mr. Woodbury had a eopy in front 
of him. He looked as if he was reading it as I was. 

Q. Now, after this agreement—well, go back again 
to these conversations. Were there ever any conver- 
sations with Mr. Hagarty, either on the day this 
contract was signed, Mrs. Clermont, or the previous 
oceasion when vou had been up there a day or two 
before, were there any conversations in which Mr. 
Hagarty told you this property was subject to a 
eontract in favor of Jannsen? fe. No. 

Q. Was there anything in those conversations 
with Hagarty with respect to a mortgage to Jann- 
sen ? 

A. I believe he mentioned a mortgage, now, I 
ean’t say for sure, but the word “contract for deed,” 
T don’t remember hearing it. 

@. Was there anything in those conversations 
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with him when he mentioned the property was sub- 
ject to a lien for irrigation charges? 

A. No, we knew nothing of it. 

Q. Now, after the contract was entered into, 
there has been [194] testimony entered here that 
you went to Mr. Woodbury and told him you were 
having trouble getting your money out of Canada, 
and also testimony from Mr. Hagarty that you 
didn’t intend to go through with the deal. Now, I 
will ask you if you did advise Mr. Woodbury that 
you were having trouble getting your wheat money ? 

A. Yes. 

Q@. Was there discussions about changing the 
date of payment? 

A. No, they refused to make any further exten- 
sion on the time, and in fact, we even asked them 
if they would be willing to return us all of our 
money or part of it, and wait to be sure we had our 
money, as we had received word recently, a few 
days later, from the Wheat Board stating that it 
was impossible for them to guarantee delivery of 
that wheat by the end of May, as they had given us 
reason to believe before. 

@. All right, now, after that conversation with 
Mr. Woodbury, did you then come to Missoula to 
make arrangements, financial arrangements for the 
money that would be necessary to meet this con- 
tract? A. Yes, we did. 

Q. And were you, on June 15th, ready and 
willing financially to make the payment which was 
required under this contract to the Woodhburvs, 
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$11,000, if the title had been satisfactory ? 

A. Yes. 

Q. Now, with respect to the statement by Mr. 
Hagarty that [195] you did not intend to go 
through with the deal, did you make that statement 
to him? 

A. No, Mr. Boone, we didn’t make that state- 
ment, and may I further say, I don’t beheve Mr. 
Hagarty—in fact, I know Mr. Hagarty wasn’t in 
no condition 

Mr. Erickson: May I object to the answer as not 
being responsive to the question and a volunteered 
statement. 

Court: Sustained. 

Mr. Boone: ‘The answer with respeet to the 
denial of the statement is there? 

Mr. Erickson: I didn’t make objection to that. 

Q. Mr. Hagarty testified, Mrs. Clermont, that 
while you were negotiating, and before vou signed 
this contract, he got out the Jannsen contract and 
showed it either to you or to vour hushand ? 

Be, ‘Ode 20. 

Mr. Erickson: Wait a minute. I must object to 
that because that isn’t the testimony. 

Court: I don’t recall that counsel. 

Mr. Boone: I am sorry, your Honor, but I very 
definitely have a recollection, and a note that “we 
looked over the Jannsen contract,” Hagarty testi- 
fying, that he had the contract out. 

Court: T don’t recall it. T recall Mr. Woodbury 
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testifying with reference to the Jannsen contract 
being in his papers there. [196] 

Mr. Boone: And also the statement that Mr. 
Clermont didn’t want to look at it, that he testified 
to, your Honor. He testified he had the contract out 
and handed it to Mr. Clermont, but he didn’t want 
to look at it. 

Count: Wets cheek the record fhen on it. It 
doesn’t jell with me at all. 

Mr. Erickson: The question would still be objec- 
tionable because it states the contract was there. 

Court: Yes. 

Mr. Boone: That part I was mistaken in. Was 
there any conversation or statements by Mr. Hag- 
arty asking Mr. Clermont if he wanted to look at 
the Jannsen contract? 

A. I ean’t reeall any conversation like that. 

Mr. Boone: That’s all. 


Cross Examination 

Q. (By Mr. Erickson): When was it you made 
arrangements in Missoula to get the balance of the 
811,000 ? 

A. I heg your pardon, Mr. Erickson, we didn’t 
need $11,000 balance. 

Q. What was the amount you needed? 

A. We figured we would be short maybe between 
one and two thousand dollars, depending on how 
much grain was coming through [197] by the end 
of May. 

Q. What were the arrangements you made in 
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Missoula so you had the balance on June 15, 1953? 

A. The arrangement was with Mr. Hamill if we 
needed help to prevent us from losing our $5,000 
deposit. He didn’t want see us lose it. We intended 
going through with the contract, but he told us 


Q. Just a minute, your conversation with Mr. 
Hamill is not proper here, Mrs. Woodbury, or Mrs. 
Clermont, I am sorry. What did vou do after you 
made arrangements with Mr. Hamill? Did you com- 
municate the fact to Mr. Woodbury that you had the 
money available? 

A. No, at that time we had been refused even— 
how do we say—a mecting with Mr. Woodbury. He 
had turned his back on us when we asked for an 
audience. 

Court: Just direct your answer to the question 
specifically. Is not the question ‘‘Did you make any 
effort to communicate that to Mr. Woodbury’’? 


A. No. 
@. And what was the date you had the money 
ready ? 


A. We could have that ready before the 15th. 

@. And did you communicate to your attorney 
that you had the money available before the 15th? 

A. At the time we hired Mr. Boone to read the 
contract, or the abstract, I should sav, heeause Mr. 
Hamill was willing to [198] help us, providing that 
the abstract and all the titles and all the papers con- 
cerning this property was clear. 


Q. So, you did not, on June 15, 1953, have the 
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actual money in hand to pay Mr. Woodbury, 1s that 
the situation ? 

A. No, in regards that the abstract had not been 
read. 

Q. Your answer is no, you did not have the 
money. A. Didn’t have it right then, no. 

Q. What was the last conversation you had with 
Mr. Woodbury prior to the time you wrote the letter 
of June 11th? 

A. It was later, I believe, or just at the end of 
the second week of May. 

@. Where did that conversation take place? 

A. On the hillside just inside his boundary gate 
of his own farm. 

Q. Who was present at that conversation ? 

A. Mr. Clermont and I and Mr. Woodbury. 

Q. Was the topic of this discussion the contract 
vou had with Mr. Woodbury ? 

A. It was for an extension of time, or if they 
refused us an extension, would they give us part of 
our money hack, or all of it and wait until we were 
sure of getting our money from our wheat and not 
have to impose, we figured, on our friends here in 
Missoula. 

Q. Was anything said at that time about revamp- 
ing the contract in any manner? [199] 

A. I don’t understand what you mean. 

Q. Was anything said about rewriting the con- 
tract? A. No. 

Q. In your various conversations with Mr. 
Woodbury after the contract was made, vou indi- 
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eated to him vou were having trouble about raising 
the money. Was anything said about waiting until 
June 15th and then drawing a new contract? 

&. “Wo. 

Q. Never anything said to vou or Mr. Clermont 
in vour presence by Mr. Woodbury that when June 
15th came, and vou didn’t have the money that you 
would work out a new contract ? he. Mo. 

Q. Did vou overhear any conversation in which 
Mr. Clermont said to Mr. Woodbury in words to this 
effect: If I did that, I would just be depending on 
your word. Do you reeall any such conversation ? 

A. You mean about extending the time? 

@,» Yes. 

A. I believe that Mr. Clermont asked him—yes, 
he did ask him for an extension, and he said. “Well,” 
he says, ‘‘we will work out something.” 

Q. Woodbury said they would work out some- 
thing? 

A. Te refused to put it in writing. We went 
there that day with the intention he would put it in 
writing. 

Q. Your contention that Mr. Woodbury turned 
his back on you [200] and was adamant in the 
matter is restricted to the testimony vou now give 
that he wouldn’t write a written contract? 

A. We understood he refused. 


QM. Was anything seid by Mr. Woodbury that 


Y 


his word was goed ? A. You mean he said so? 


Q. Yes. 
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A. He said his word was all mght, sure, you 
wouldn't say 

Q. Now, Mrs. Clermont, I just want an answer 
to the questions here. You have testified here pretty 
positively and pretty directly on this matter. Now, 
I want the whole storv. Your conversation took 
place outside the gate at the time Mr. Clermont told 
Mr. Woodbury he didn’t have the money, did he not ? 

A» Notvatdhat time. 

Q. That is, he didn’t have the money at that 
time ? A. Yes. 

Q. And from that time on until suit was brought, 
did he ever tell Mr. Woodbury that you did have 
the money available and would go through with the 
contract if the title was proper? 

A. From the time the suit was brought in? 

Q. No, from the time of the last conversation 
with Woodbury when you told him you didn’t have 
the money, did you then any time after that tell Mr. 
Woedbury that you did have the money ? 

A. That would be after the last conversation we 
had with him? Q. Yes. 

A. No, we never saw Mr. Woodbury again. [201] 

Q. Did you make any attempt to see him at that 
time? A. No, we felt rebuffed. 

Q. Prior to the conversation outside the gate, did 
vou have other conversations with Woodbury about 
having the contract modified, or being given time 
to pay? 

A. On more than one oeersion, T believe on two 
occasions we went to see Mr. Woodbury, and Mrs. 
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Woodbury, his wife, even drove into town with us 
to see Mr. Hagarty to see if we could work out some 
plan. 

@. But no plan was worked out? 4... Be 

Q. On each of those two oceasions did you ex- 
plain to Mr. Woodbury you were not going to be 
able to get the money together by June 15th? 

A. Not on our own and without help. 

Q. The reason you wanted the change is because 
you were having difficulty in getting the money, is 
that correct ? A. Yes. 

Q. Now, calling your attention to your testimony 
that you don’t recall hearing Mr. Hagarty or Mr. 
Woodbury ever refer to the Jannsen transaction as 
a contract for deed, your testimony is that you don’t 
recall ever hearing that transaction referred to in 
that way? A. Not as a contract for deed. 

Q. How was it referred to? [202] 

A. The word “mortgage’’ comes to my mind and 
opinion as the word used. 

Q. Now, at the first meeting, do you recall 
whether Mr. Hagartv spoke of that as a mortgage? 

A. Yes, I ean say he ealled it a mortgage. 

Q. Where abouts did he say that? 

A. This was on the Jannsen farm just near his 
field where he was planting peas. 

Q. Is that the first reference made by Mr. Hag- 
arty to the Jannsen transaction ? 

A. Yes, that was—no, the first day Mr. Wood- 
bury was not there, just Mr. Hagarty and ourselves. 

Q. Now, Mr. Hagarty testified in the restaurant 
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there was a discussion of how the property was held 
from Jannsen. You don’t recall any such conversa- 
tion ? 

A. We talked about the value of land, how the 
ditches operated, and small, I would say insignifi- 
cant conversations that didn’t pinpoint anything, 
just as an interested party would be inquiring about 
a farm. 

Q. Was anything said at that meeting at the 
restaurant in Stevensville about the interest to be 
paid Jannsen ? 

A. We understood there was interest of three 


percent. 
Q. Was that discussed to a considerable degree 
between you? A. No. 


Q. You have no recollection at the first meeting 
that anything [203] was said about the Jannsen con- 
tract? 

A. The word “contract” does not come to my 
mind at all. 

(). So, when you testified that the words ‘‘con- 
tract for deed” didn’t come to your mind, you also 
mean the word “contract’’ doesn’t come to your mind 
as well as the words ‘“‘contract for deed’’? 

A. I believe that is what you call it, yes. 

Q. Do you recall the testimony of Mr. Hagarty 
that the offer was made in the house to show you 
the contract for deed with Jannsen? I mean you re- 
call his testimony ? 

A. ‘Yes, I recall the testimony. 

Q. Were you present during all of those econver- 
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sations so you would have heard anything Mr. Hag- 
arty said during the time you were preparing the 
contract ? A. Yes. 

Q. What was the diseussion, if there was a dis- 
cussion, about the Jannsen transaction at that time? 

A. As close as I ean reeall, we were to have a 
mortgage balance to Mr. Jannsen of $16,000 at three 
pereent rmierest. 

Q. And how was that mortgage to be transferred 
to you, how were vou to acquire the mortgage, or the 
interest in that mortgage? 

A. TI ean’t reeall we went into that in detail. 

Q. Was anything said about the assignment of 
the mortgage to you? [204] 

A. I don’t reeall that either. 

Q. Was anything said about an assignment at 
all? 

A. TI don’t reeall anything concerning an assign- 
ment. 

@. The contract on its face reads you were fo 
have a contract for deed. Was that discussed ? 

de. No: 

Q. What kind of instrument did vou expect to 
ect title under in this transaction ? 

A. We expected to have a straight mortgage with 
Mr. Jannsen and a Federal Land Bank mortgage. 

Q. Who was going to have the deed to the prop- 
erty? A. We figured it would be Mr. Jannsen. 

Q. Now, what is your recollection of the conver- 
sation about the water? 

A. As far as I know, the only information that 
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we asked for was how much it cost per acre. 

Q. And what was told you about that? 

A. It was, I believe he said at the time that it 
was anywheres between $3.80 and $4.00, around 
there. 

Q. Who told you that? 

A. Mr. Hagarty was the first one that informed 
us as we asked that first day we were on the farm. 

Q. Do you reeall any conversation in which either 
you or Mr. Clermont were referred to the County 
Courthouse or water office to get details on that? 

A. I don’t remember any conversation of that 
kind. 

Q. Did you make any investigation about that 
water ? 

A. No, we didn’t, because we didn’t consider 
that there was anything other than paying, we would 
pay approximately $4.00 a year to have this water 
for irrigating. We never expected there was any 
cause to go down there. 

Q. Do you recall any conversation about some 
of the water charge being paid off eventually ? 

Court: Is this proper cross examination, counsel ? 

Mr. Erickson: I believe so, because she has testi- 
fied no conversation was had about the water. That 
is all her direct, and it seems to me on eross I can 
lead the witness, which I am doing. 

Court: Very well, proceed. 

A. State the question again, please? 

Q). Yes. Was any conversation had about paying 
off any part of this water charge? By that IT mean 
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did you discuss that part of it would eventually be 
paid out? 

A. Are you referring to the lien? 

Q. No, the water. 

A. The yearly water charge? 

Q. Yes. A. That is paid twice a year. 

Q. You may have misunderstood my question. 
Was anything said about eventually part of this 
charge being paid off so it [206] wouldn’t be so high 
in future years? 

A. I didn’t understand it that way. 

Q. You don’t recall any conversation ? 

A. No, I don’t. 

@. Now referring to the actual signing of the 
contract that is here an exhibit, do you recall 
whether you signed that before the sheets were torn 
out of the book, or after? 

A. That is a verv difficult question to answer, I 
couldn’t sav that we did sign it before or after. 

© You couldn't say? &. No. 

Q. You observed, I think, in looking at your copy 
that it is a carbon copy, is that correct? 

A. Yes. 

Q. Do you recall whether Mr. Hagarty read all 
of the contract? A. Yes. 

@. And did he read, do you reeall he read, for 
example, the language which appears in the con- 
tract, “All irrigation fixtures and equipment, 
plumbing and heating fixtures and equipment, in- 
eluding stoker and oil tanks, water heaters and 
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burners,’’ and so forth, was that all read to you, 
the fine print? 

A. It was all read if it was on that sheet— IL 
beg your pardon, now, did he list all those articles 
there? 

Q. Perhaps if I show you the contract, Mrs. 
Clermont, it would [207] be fairer to you. 

Court: He is referring to the first printing after 
the first space there, you see. 

A. That is right here indicating, your Honor, 
vou mean right here? 

Court: Right there. 

A. As far as I can recall, Mr. Hagarty read this 
copy. 

Q. How long did it take him to read it? 

A. Itis very hard to say. 

Q. What do you remember? 

A. Oh, I should judge it didn’t take more than 
10 minutes. 

Q. You recall it took him about 10 minutes to 
read it? A. It would take that. 

Q. Now, referring to that paragraph number 2 
there, where it speaks of contract for deed, you have 
already testified you weren’t quite sure what that 
ealled for, is that your testimony, you didn’t know 
just exactly what that was going to be? 

A. I can’t say we didn’t know; we were sure it 
was the same thing as a mortgage. We have had 
mortgages in Canada, and that is the only term we 
really understood, and we figured it was the same 
way here and in this instanee. 
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Q. So that a contract for deed, in your opinion, 
was going to be a mortagage under which you would 
have a mortgage payable to Jannsen, is that correct ? 

A. Yes. [208] 

Q. You understood, did you not, Mr. Woodbury 
would be out of the transaction entirely after he had 
received his money ? A. Yes. 

@. And that from then all of your transaction 
was going to be between Jannsen and yourselves and 
the federal Land Bank, is that true? 


A. Yes. 
Q. You understood about the Federal Land Bank 
Mortgage? A. We knew that part, yes. 


Q. You heard the testimony that Mr. Hagarty 
offered to show you the contract with Jannsen. Is 
it your testimony—do you reeall that? A. No. 

Q. And is it your testimony that he at no time 
offered to show you the instrument they had with 
Jannsen ? A. No. 

Q. Are you saying it didn't happen, or vou just 
don’t remember whether it happened or not? 

A. JT don’t remember ever hearing of a contract 
being offered to us with Jannsen. 

Q. Did you inquire any further as to the terms 
of the Jannsen transaction other than to learn the 
amount of annual payment and interest? 

A. No, we believed that was covered right there 
in that contract we drew up that day. [209] 

Q. Did you hear any discussion on the day of 
the contract, May 2nd, of the abstract? 

me. Sho, 
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Q. You heard Mr. Hagarty’s testimony as to his 
conversation with Mr. Clermont? You heard that 
testimony ? A. Yes. 

@. Are you saying you didn’t hear any conver- 
sations to that effect? 

A. I heard nothing about an abstract being 
offered. 

Q. Was anything said as to when you would get 
an abstract ? A. No, not at any time. 

Q. Do you reeall anything about when the con- 
tract for deed, whatever it was to be that was to 
transfer the property to you, was to be completed 
and the whole transaction closed ? 

A. Repeat that again, please. 

Q. Reference is made to a contract for deed here 
in which you were to get title, or whatever the in- 
strument was to be. Was anything said at the house 
as to when that portion of the transaction was to be 
taken care of so the deal would all be closed? 

A. He gave us to the 15th of June. 

Q. Was anything said indicating you might pay 
earlier than that? Le THO. 

Q. So that the testimony of Mr. Hagarty and 
Mr. Woodbury that [210] your husband said to them 
that he might pay earlier if he got the money, that 
is not according to your recollection? 

A. I can’t recall that for myself. 

Mr Erickson: That is all. 


Redirect Examination 
Q. (By Mr. Boone): As T understand it, at the 
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time you talked to Woodburys when you knew you 
were having trouble getting your wheat money, you 
were only $2,000 short of having enough money to 
make the $11,000 payment? A., Yes. 

@. You came to Missoula, and when you came 
to my office, arrangements had been made to obtain 
the necessary money from friends? A. Yes 

Q. Did you, after the 11th of June, receive wheat 
money from Canada to where you had the $11,000 
and more? hy Mee 

Q@. When did you receive that wheat money ? 

A. We received one payment at the end of May, 
and the balance the first week of June; I believe it 
was the first week of June. 

Q. So that do I understand that when the 15th 
of June came, you had you own money to make that 
payment? [211] A. Yes. 

Q. Now, with respeet to this property, counsel 
asked vou as to what vou were to receive. I realize 
vou are not familar with legal terms, but was it 
vour understanding vou would receive this property 
subject to those two mortgages? A. Yes. 

Q. To Jannsen and the Federal Land Bank? 

A. Yes. 

QM. And when vou paid those two mortgages off, 
von would own the property ? A. Yes. 

Mr. Boone: That is all. 

Recross Examination 

Q. (By Mr. Erickson): Mrs. Clermont, when 
did you go to Canada in 1953? A. Im 19537 

Q. Yes, after this deal? 
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A. We crossed the 7th of September. 

Q. Did you come back that fall? 

A. No, we never come back since until last Fri- 
day. 

Q. You were not here in the United States when 
the complaint, which is dated October 3rd, was pre- 
pared, is that correct? A. No, we were not. 

Q. Now, Mrs. Clermont, you testified on my ex- 
amination that [212] vou didn’t have the money on 
June 15th without getting some money from Mr. 
Hamill. Now, you testified you did have your wheat 
money before June 15th, which is correct? 

A. I beg your pardon, did I say we had it at all? 
I meant by that we had it to satisfy Mr. Woodbury’s 
demand, but it wasn’t necessarily all our wheat 
money. Some of that was coming from Mr. Hamill, 
if we needed it. 

Mr. Erickson: Yes, that clears it up. 

May your Honor please, I indicated to the Court 
my great desire to be done today, but it looks to me 
as though it is going to be very difficult to be done 
because I think there is one more witness for the 
other side, and obviously it is going to be necessary 
for us to have some rebuttal testimony, and because 
of the importance of Mrs. Clermont’s testimony, if 
the Court is of the view we should adjourn for the 
day, I should like to do so with Mrs. Clermont. 

Court: I would like to finish with her if we could. 
We have been going with her for the last 40 minutes. 

Mr. Erickson: I don’t anticipate asking any more 
questions, but because of the complete variance of 
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her testimony with the testimony of our witnesses, 
I might have overlooked something, so I would let 
her go, understanding I reserve the mght to reeall 
her: 
Mr. Boone: May I ask her one or two questions? 
Court: Very well. [213] 


Redirect Examination 

Q. (By Mr. Boone): Where were you June 15, 
1953 ? A. Huson, Montana. 

Q. When did you receive the final wheat pay- 
ment from Canada ? A. July 29, 1953. 

Mr. Boone: That is all. 

Court: Very well, you may be excused. Take the 
stand in the morning again if counsel wishes. 

Mr. Erickson: I may not, I think I am through. 

Court: Do you have some more testimony ? 

Mr. Boone: We have some, one further witness, 
vour Honor. 

Court: We have arrived at this point tn the trial 
of this case where I do have something to sav to all 
the parties concerned. That is simply this: T hope 
they have learned a lesson, the Clermonts and 
Woodburvs and Mr. Hagarty. It seems to me if they 
spent a few dollars and hired a lawver before getting 
into these difficulties, vou would be way ahead. It 
scems to me if Mr. Hagarty would devote his time 
to selling real estate instead of trying to practice 
law, he would save his ehents a lot of time, trouble, 
worry, money and expense. The idea of a person 
trving to draw contracts and giving advice, telling 
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him not to pay any attention—by his own testimony, 
“Oh, well, the abstract, that is simple’—I forget 
what words he used, but in other words, that it 
didn’t [214] amount to anything, that they had 
plenty of recourse. He doesn’t know what recourse 
they have, he doesn’t know. You understand the 
difficulties he was placing people in, his own clients 
as well as other people he was dealing with. It is a 
pretty serious thing. I hope all of you, both parties 
and Mr. Hagarty and all other real estate dealers, 
come to well understand that they have got to be 
eareful. Lawyers spend their lives and great money 
educating themselves, and still they, with all the 
eare that is exercised, make crrors and mistakes and 
give poor advice sometimes, but with it all, surely, 
surely a person in the position of a salesman should 
not ever try to interfere with the lives and fortunes 
of people. Without regard to where the answer in 
this ease lies, that much is obvious, that they had 
better hire lawyers before they get into difficulties, 
and that people who have no right should not be 
trying to advise persons with reference to legal 
problems. It is a serious matter. Court will stand in 
recess until 10 o’clock tomorrow morning. 


(Whereupon, a recess was taken until 10 
? o 7 = 
o’clock the following morning, November 30. 
1954, at which time the following proceedines 
were had:) 


Court: Call the next witness. 
Mr. Boone: We were finished with Mrs. Cler- 
mont unless ecaunsel 
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taxes—’’ then there is a parenthesis—‘water for 
1953—” there isn’t a close in the parenthesis there— 
no, your Honor, I am mistaken, there is no paren- 
thesis on the original. I don’t want to mislead the 
witness. 

Mr. Rimel: Whatever it is 

Mr. Erickson: No, that is just the ‘‘4” going 
down. 


Mr. Rimel: ——I think it speaks for itself, your 
Honor. 

Court: Yes, just present it. 

Mr. Erickson: J am wondering if counsel is now 
withdrawing his objection. 

Mr. Boone: No, the objection is not withdrawn 
because [216] your statement to the witness was 

MARGUERITE CLERMONT 

one of the plaintiffs, recalled for further recross 
examination, [215] having previously been sworn, 
testified as follows: 


Recross Examination 

Q. (By Mr. Erickson): Mrs. Clermont, yester- 
day we discussed this agreement which is Plain- 
tiffs’ Exhibit 3, and there is on the exhibit “Pur- 
chaser is to pay taxes and water for 1953.” Do you 
reeall the discussion about that? A. No. 

Mr. Rimel: We object on that question. It says 
“to pay taxes, parenthesis, water.”’ T think counsel’s 
statement was ‘‘taxes and water.” 

Mr. Erickson: Well, whatever the language is. 
T believe the exact language 1s “Purehaser is to pay 
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“taxes and water’, which is definitely not on there. 

Mr. Erickson: Okay. 

Court: Let me see it. It is just ‘“‘tax’’ apostrophe 
“3” “water”. 

Q. Calling your attention to this language in the 
contract, “Purchaser is to pay tax’s water 1953”, 
do you recall any discussion of that prior to the 
time the contract was signed ? 

A. No, not that I remember. 

Q. Do you remember any discussion at all about 
who was to pay for the water in 1953? 

A. I ean’t recall and be specific; I know there 
was some. 

Q. Do you recall whether there was any at the 
time the contract was signed? 

Ay No; I can’t recall that. 

Q. Do you recall any discussion in the field at the 
Jannsen place about where the water came from to 
irrigate the land? 

A. I remember hearing my husband ask where 
the water came from. 

Q. Do you recall what the reply was? 

A. JI can’t remember the name of the lake; you 
mentioned it yesterday; so IT can’t say. I heard the 
lake, you know, mentioned. 

Q. Any reference made to the “Big Ditch’’? 

A. I just heard ‘‘Large Ditch, ‘‘Big Ditch”. 

Q. Did you know which ditch it was? 

A. No. 

Q. Do you know whether or not in getting into 
the Jannsen place, particularly the place where Mr. 
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Woodbury lives, you cross the Big Ditch? 

&. No, 

Q. Do you reeall in going to the Woodbury place 
you go along a ditch? 

A. I remember now a large ditch, I beheve, going 
in from, I think it is the west side; the Jannsen 
place likewise; and there was a large ditch I noticed 
on the left side as we drove along towards his home. 

Q. Do you know whether that is the ditch from 
which the water comes for the Jannsen place? 

A. No, I can’t say I knew it; I might suspect so. 

Q. You testified yesterday afternoon you went 
to Canada sometime in September. How long after 
you went to Canada was it before you bought this 
store you have spoken of ? 

A. We crossed on the 7th of September, and we 
bought that store the 15th of March of this vear. 

Q. And between the time you crossed and the 
time vou bought the store, what line of endeavor 
was your husband engaged in? 

A. He was working on a farm, a dairy farm. 

@. Mrs. Clermont, on the day the contract was 
signed, do vou reeall whether there was any discus- 
sion about going into a [218] lawyer to fix up the 
final papers? A. I don’t remember that at all. 

@. You said yesterday that Mrs. Woodbury sat 
with you on a couch while these transactions were 
groing on? A. Yes, a chesterfield, I believe. 

@. Are vou quite sure about that? 

‘A. Very sure. 

Q. If Mis. Woodbury testified she was out in 
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the kitchen doing dishes during the discussions, 
would you think she was wrong? 

A. If she was 

Mr. Boone: We object to the question. 

Court: Sustained. 

Q. But you are very sure she was sitting on a 
chesterfield with you during the discussions ? 

A. I ean’t reeall she left at any time. 

Q. Now, to try to fix the time at which the con- 
tract was read, as you said it was read yesterday. 
Can you say now whether it was read before Mr. 
Hagarty tore the sheets out of the book to which 
there has been reference made, or afterwards? 

Mr. Boone: Objected to as repetitious. Counsel 
inquired along the same line. 

Court: It is repetitious—objection overruled. 

A. I ean’t say for sure, I believe I told you yes- 
terday. 

Mr. Erickson: That is all. [219] 

Mr. Boone: No further questions, Mrs. Clermont. 

(Witness excused.) 


ALFRED CLERMONT 
one of the plaintiffs, recalled as a witness on his own 
behalf, having previously been sworn, testified as 
follows: 
Direct Examination 

Q. (By Mr. Boone): Mr. Clermont, were vou 
present in court yesterday when Mr. Woodbury and 
also Mr. Hagarty testified ? » Wes. 


- 


@. You were here in Court? A. Yes. 
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Q. Now, referring to the testimony of Mr. Hag- 
arty for the moment, you will recall that he testi- 
fied to certain conversations with you and with Mrs. 
Clermont when you first saw him and went out to 
look over the farm. Do you recall that he testified to 
those conversations ? A. Yes. 

Q. He testified with respect to telling you and 
your wife about Woodbury having a contract with 
Jannsen on the property. Was there any statements 
by Mr. Hagarty that Woodbury had a contract with 
Jannsen ? din “Wo: 

Q. What did he say, Mr. Clermont, as to what 
Woodbury had [220] with Jannsen? 

A. Well, he had, between the National Bank and 
Mr. Jannsen there was a $20,000 mortgage. 

Q. <A $20,000 mortgage? A. Wes. 

Q@. Now, referring to conversations which Mr. 
Woodbury testified to on the day you talked with 
him and on the day you signed this agreement, did 
Mr. Woodbury tell you that he had a contract with 
Jannsen ? A. No. 

. What did he savy he had with Jannsen? 

A. There was a mortgage with Jannsen and this 
Federal Bank. 

Q. And the Federal Bank? A. Yee 

Q. Now, referring again to conversations with 
Mr. Hagarty, was anything said by Hagarty to vou 
as to a lien on the water? A. Mo. 

QM. In vour conversations with Mr. Woodbury, 
was anything said by Mr. Woodbury that there was 
a lien heeause of the water? &. No. 

Mr. Boone: That is all. 


Alfred and Marguerite I. Clermont 207 


(Testimony of Alfred Clermont.) 
Cross Examination 

Q. (By Mr. Erickson): Mr. Clermont, did Mr. 
Hagarty diseuss with you at the [221] first time you 
met the terms of the agreement between Jannsen 
and Woodbury ? 

A. Well, yes, the terms to pay this 

Q. Jannsen? A. $1000 a year. 

@. And did he say what the interest was? 

A. At Three percent. 

Q. Now, in the conversations with Woodbury 
and Hagarty, was it your impression that a new 
contract was going to be drawn between you and 
Woodbury or that you were going to take over what- 
ever contract or paper he had with Jannsen? 

Mr. Boone: Objected to as improper cross ex- 


amination. 
A. No, I was going to take it 


Court: Just a minute. Sustained. 

Mr. Erickson: If your Honor please, he has pre- 
sumed to testify as to what was said about the agree- 
ment. 

The Court: The direct examination has just been 
with reference to two conversations, as I reeall it, 
directed toward two different matters. 

Mr. Boone: That is correct. 

Mr. Rimel: Whether or not there was a contract 
or mortgage. 

Court: And second, what was said or done about 
the lien on the water. 

Mr. Erickson: I was under the impression, your 
Honor, [222] particularly since the witness is one 
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of the parties, that when on direct examination he 
testifies as to what his understanding of the nature 
of the instrument was, I would be entitled to develop 
the full conversation as to what the nature of the in- 
strument was. 

Court: He wasn’t testifying as to what was the 
nature of the instrument, he was testifying with ref- 
erence to the conversation. If you want to open it, 
I will permit you on cross examination to go into 
it a little, but we have already covered it. 

Mr. Erickson: I am only asking for conversa- 
tions. We haven’t covered it from this witness. 

(Question read back by Reporter.) 

Court: Obviously that is clear out of line of the 
direct examination. I am going to sustain the ob- 
jection. We ean get right back into the whole case 
again if we go along that line. Limit your cross ex- 
amination to the points raised on direct. 

Mr. Erickson: Very well. 

Q. You are saving now that at no time did either 
Mr. Wagarty or Mr. Woodbury refer to the Jann- 
sen transection as anything but a mortgage? 

A. Wes. 

(, Now, with referenee to the water, you said 
{het at no time was anything said to you that the 
charee for water was a lien on the land, I think that 
is correct. Now, were there [223] diseussions as to 
what eharges were to be paid for water? 

A. Yes, Mr. Woodbury said between three and 
a half or four, they would run in that price line. 

(), & yoart A. Siies. 
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@. And was that discussed at some length be- 
tween you Mr. Woodbury and Mr. Hagarty? 

A. I don’t remember. Like I say, that come 

hrough the taxes. I don’t remember it throwed the 
lien, so much an acre on that, I never got it clear 
anyway that way lke it is mentioned today. 

Q. You don't reeall you were told by either Mr. 
Woodbury or Mr. Hagarty that there was a charge 
against the land? & No: 

@. Are you saying that wasn’t said or you just 
don’t semember ? 

A. Well, I ean’t say it was said really clear in 
my mind. 

Q. And did you hear the testimony vesterday in 
which they said they told you the water came from 
the Big Ditch and that the Government had it, or 
something to that effect? Aw Wes: 

@. And they said that, did they? 

A. It seems to me they said that yesterday. 

Mr. Rimel: Just a minute, I think the witness 
mav have been confused. 

Court: He said, “Yes, they said that yesterday.”’ 

Q. Do you reeall they said that to you at any 
time during your negotiations? 

A. Yesterday? 

Q. No, what I am asking, Mr. Clermont, they 
said yesterday they had talked about the ditch being 
a Government ditch. Do you reeall now that during 
the time you were discussing the transaction, the 


deal, with them there was any discussion about that 2 
A. No. 
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Q. Are you saying there wasn’t any discussion 
about the ditch being a Government Project? 

a, No. 

@. You are saying there wasn't any? 

A. No, there wasn’t none. 

Q@. Now, do you recall whether there was any 
discussion about where you could find out in detail 
about the amount of the water charge and the 
project ? A. Wo. 

@. Mr. Woodbury testified yesterday he told you 
you could get all the information at the courthouse 
or water office. Do you recall any such conversation ? 

A. It seems to me—you know, it is a little bit 
blurred to me, but it might come. Like I say, I have 
heard it a lot through the summer too with Mr. Shaf- 
fer too when I started working at those places, but 
right at the time being it wasn’t clear to me. [225] 

Q. At the time you were negotiating with Mr. 
Hagarty and Mr. Woodbury for the purchase of 
this place, you were employed on a farm, an irri- 
gated farm, were you not? A. Yes. 

Mr. Boone: Objected to as improper cross exami- 
nation. 

Court: It is, but proceed. 


Q. You worked on an irrigated farm? 
A. Yes. 

Q@. At Frenchtown? A. Yes. 

Q. 


Do vou know whether or not it was under a 
Government Irrigation Project? 

A. Yes, he got it under through the summer like 
I say, as we went along. 
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Q. How long had you worked there prior to the 
time you entered into these negotiations? 

A. I was just beginning there, really. 

Mr. Erickson: That is all, Mr. Clermont. 


(Witness Excused) 


Mr. Boone: The plaintiffs rest, your Honor. 


PEARL WOODBURY 
one of the defendants, called as a witness on her own 
behalf, being first duly sworn, testified as follows: 


Direct Examination 

Q. (By Mr. Erickson): You are Mrs. Glen 
Woodbury ? A. Yes, sia. 

Q. You are one of the parties in this action? 

A. Mes, cim 

@. Mrs. Woodbury, when did you first see the 
Clermonts ? 

A. The day they.came to our house to sign up a 
contract. 

@. There has been reference to a conversation 
that was held in a field prior to the time the contract 
was signed. You weren’t present at that conversa- 
tion, were you? A, No, 91. 

(). Now, calling vour attention to the time they 
came to vour house, were you in the room during the 
time these negotiations were being carried on? 

A. Not all the time, no, sir. 


Q. Mrs. Clermont testified vou sat with her on 
a chesterfield during all the time and didn’t leave 
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the room, is that correct ? A. Wo; Sry it ree *t. 

Q. Where were you? 

A. I was in the kitchen part of the time. 

Q. How much of the time did you spend in the 
room ? 

A. IJ went in and met the Clermonts and I went 
to the kitchen and they ealled me in the dining room 
to sign the contract. 

Court: Counsel, I am not clear in my own mind 
that that is what the witness, Mrs. Clermont, said. 
As I reeall her [227] testimony she was saying all 
of the time during the reading of the contract that 
Mrs. Woodbury was present. 

Mr. Erickson: That isn’t my recollection, but I 
will fix the time. 

Court: First the time with reference to that, then 
we can find out from the record later. 

Q. Yes. How much of the time were you in the 
—strike that. How long did these negotiations last 
in your house? 

T imagine a couple of hours, probably. 
low much of that time were vou in the room ? 
Oh, about a half-hour, I would say. 

Speak up just a little louder. 

About a half-hour. 

Do you reeall whether Mr. Hagarty read the 
wags act during that time ? 

A. I didn’t hear him read it. 

Q. Now, with reference to the time you were sup- 
posed to have sat on the couch or chesterfield with 
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Mrs. Clermont, did you sit on the couch with her 
during that period of time at all? 

A. What do you mean? 

@. During the two hours that these negotiations 
took? 

A. When they first came in and I met them, I 
sat down there and talked to her a little while. 

Q. Now, you signed the contract, did you not? 

a. Wes, sir. [228] 

Q. Can you tell me whether—what the condition 
of the contract was when you signed it? Did you sign 
more than once? A. Noy] dich, 

Q. Do you recall the condition of the contract 
when you signed it? 

A. It was a book page laid there, and I went to 
the table and signed it. 

Q. Are you saying that the sheets were bound 
in a book at the time you signed it? 

A. Yes, sif, 

Q. Did you yourself read the contract prior to 
the time you signed it? 

A. Wo, sit) d didn’t, I was busy. 

Q. You relied on vour husband in the transac- 
tion? mn Yves, siz) 1 did. 

Q. What were you doing at the time, or just 
prior to the time vou came in to sign the contract? 

A. I was in the kitchen washing dishes. 

Q. Did you have to make any preparations before 
coming in ? A. T dried my hands, of course. 

Q. You went right from washing the dishe: to 
sien the contract ? &. Lake Ait. 
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Q. Did you hear any of the discussions leading 
up to the signing of the contract there at your house 
that day? [229] 

A. For me to sign it? 

@. No, I mean any discussions between Mr. Hag- 
arty, Mr. Clermont and Mr. Woodbury? 

A. Not too much. 

@. Would you say what you heard was too frag- 
mentary to be of much assistance? 

A» Yes, that’s right, 

Q. After that time did you see the Clermonts 
again ? A. Yes, sir. 

@. When did vou next see either Mr. or Mrs. 
Clermont ? 

A. Mr. Clermont eame to our house about two 
weeks later. 

©. Did von have a conversation with him? 

A. Yes, sir. 

MO, Tid it eancern this deal vou had made? 

A. Well, he eame on the back porch, and he was 
stuek im the mud that day, and my son went and 
pulled him out, and they came to our house and had 
dinner. and then he was in the dining room talking 
about it. Mrs. Clermont and T were in the kitehen. 

Q. Any discussion then about the contract or 


about the sale that you heard? A. No, sir. 
Q. And when next did you see either of the Cler- 
monts ? A. About a week later. 


QO. Who did vou see then? [230] 
A. Mr. Clermont. 


MY hid var hava 4 aanverentien with him? 
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A. He came to the porch and wanted to know 
where my husband was. 

Q. Were just the two of you there? 

A. Yes, sir. 

Q. Was there any discussion about the sale? 

A. That is the day he wanted to know if I 
thought my husband would give him his money back. 

Q. What was the rest of that conversation ? 

A. I said that my husband was an honest man, 
and he wondered if my husband would give him the 
money back. 

Q. You say he wondered if your husband was 
honest ? 

A. I said I had said my husband was an honest 
man. He said he wondered if he would give him his 
money back. I said he would have to go talk to my 
husband. 

Q. Did he give you any reason why he wanted 
his money back? m. Ho, sir. 

Q. Was that the extent of the conversation that 
day? A. Yes, sir, I sent him on up the road. 

Q. You sent him on up the road to see your hus- 
band ? A. ‘Tio see my husband, yes, sir. 

Q. Did he return to the house later that day, or 
did you hear any part of the conversation between 
him and your husband? a. No, sp, [251] 

Q. Did you have any further conversation with 
either of the Clermonts about this transaction ? 

Bn MD. 

Q. Mrs. Woodbury, were you present at any con- 
versation in which there was any discussion of the 
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contract with relation to its terms after the time 
it was made? A. Yes, © vais. 

Q. When was that? 

A. The day we went in to see Mr. Hagarty? 

Q. Who was present at that conversation? 

A. Mr. and Mrs. Hagarty—I mean Mr. and Mrs. 
Clermont, my husband and I. 

Q. Was that at vour house? 

A. We went in to see Mr. Hagarty. As we was 
coming out, I heard my husband tell him after the 
15th he would make him a new contract. 

Q. That discussion was with Mr. Clermont? 

A. Yes. 


Mr. Erickson: That is all. 


Cross Examination 

Q. (By Mr. Rimel): Mrs. Woodbury, did you 
sign the contract, Plaintiffs’ Exhibit 3, which [ will 
show to vou, without reading it? 

A. I did not read it. [232] 

Q. And yet vou placed vour signature on the con- 
tract below that of your husband ? 

Mr. Erickson: J believe the witness has already 
answered that she did. 

Court: Yes. 

QM. Is that correct? She nodded her head. Prior 
to signing it, did you determine it had been read 
by vour husband ? 

A. T didn’t know for sure. Like I say, I was in 
the kitchen. 
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Q. Did vou ask your husband if he had read it 
before you put your signature on it? 

A. I don’t ask my hushand if he does things. 

Q. You just signed it without either reading it 
or determining if he had read it? 

Mr. Erickson: She has answered the question, 
your Honor. 

Court: Yes, ves, she has. 

Mr. Rimel: That is all. 

(Witness Excused) 
Court: Call the next witness. 


GLENN WOODBURY 
one of the defendants, recalled as a witness on his 
own behalf, having previously been sworn, testified 
as follows: 
Direct Examination 

Q. (By Mr. Erickson): Mr. Woodbury, you 
testified yesterday, did you not? [233] 

A« Aadid. 

Q. And you have been present here during the 
testimony of both Mr. and Mrs. Clermont, have you 
not? A. That’s right, I have. 

Q. Now, with reference to the conversations con- 
cerning the Jannsen transaction, did you at any time 
ever refer to the Jannsen transaction as a mortgage? 

Mr. Boone: That is objected to as improper sur- 
rebuttal. 

Court: Well, ina way, yes, the rebuttal was that 
he had referred to it as a mortgage and not as a 
contract, but he has previously testified that he re- 
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(Testimony of Glenn Woodbury.) 
ferred to it as a contract and not as a mortgage. 

Mr. Erickson: I have some additional questions 
IT wanted to ask him, and this is preliminary. 

Court: Very well, proceed. 

@. The question again, please? 

(Question read back by Reporter.) 
A. I did not. 
Q. Why didn’t you ever refer to it as a mort- 


gage? 
A. Because I always thought of it as a contract. 
Q. Did you have a copy of it? A. TT did. 
Q. Had vou read that copy? A. I had. 
Q. And that instrument was prepared by an at- 
torney, was it not? [234] A. That’s right. 


Mr. Boone: We object to this as improper sur- 
rebuttal. It is Just repetitious of what he said on 
direct examination. 

Mr. Erickson: I am not sure whether this is 
surrebuttal or whether it is rebuttal. I don’t know 
it makes any difference. 

Court: All of this testimony so far is already in. 
T think the whole thing is there. 

Mr. Erickson: My position in the matter prob- 
ablv is—I thought it was eorrect—but we have a 
situation here where the Court is foreed on some 
of these matters to decide which of the witnesses 
is telling the truth. 

Court: Yes: 

Mr. Erickson: And vou have a situation where 
the plaintiffs have come in now—I guess it is sur- 
rebuttal—the plaintiffs have come in and eategori- 
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gorically challenged the truth of the witness and 
his memory, and it seemed to me in view of their 
testimony I would have the right to be sure this 
witness hasn’t now changed his position by being 
reminded of something he may have overlooked 
before. 

Court: On that basis we will try the whole case 
again. You just keep going back explaining every- 
thing all over again. This witness has already tes- 
tified that he had a contract with Jannsen, that it 
was prepared by an attorney, that he had a copy 
of it in his desk, that the offer was made at the 
time of [235] the conversation at the house to pro- 
duce that. All that is here in the record. 

Mr. Rimel: I was going to add, your Honor, it 
doesn’t, in my opinion, assist the Court to—— 

Court: The surrebuttal here is designed to an- 
swer anything new that arose as a result of the 
rebuttal. Now, the rebuttal, as I understand it, 
didn’t raise anything new at all, it just constituted 
a denial of some of the things that were testified 
to in the defense. 

Mr. Erickson: I think that is correct. 

Court: There was nothing new actually raised 
as far as T ean see, but if you want to clear up some 
of those matters you think are not clear, why fine, 
let’s go ahead and do it. 

Mr. Enckson: That was the purpose. 

Court: Just so we don’t get too far afield. 


Mr. Erickson: J don’t intend to. T have notes 
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(Testimony of Glenn Woodbury.) 
on three questions. Of course, one question often 
breeds several more. 

Court: Yes. 

Q. Was there an answer to the last question? 

A. I think I answered it under protest. 

Q. Not on your part, objection on the part of 
counsel ? A. Yes. 

Q. Now, at the time this instrument was signed 
by vou and bv the Clermonts—I believe this is a 
matter on which this witness has not testified. [236] 

A. You are referring to this instrument? 

Q. That instrument, yes, Exhibit 3. Do you re- 
eall the condition in which that instrument was at 
the time you signed it? 

A. It was in Mr. Hagarty’s form book that he 
has them in and carbon copies. 

Q. Mrs. Clermont testified that was torn out 
and read to you, and my understanding was that 
that reading occurred before it was signed. Do 
you recall anything about the contract having been 
read aloud by Mr. Hagarty? 

A. No, I don’t reeall it being read aloud at all. 

Q. Did you read it before you signed it? 

A. No, not that I reeall. 

Q. Do you reeall reading the part he had writ- 
ten in? A. No. 

@. Was there any discussion at that time con- 
cerning the final form of agreement that was to be 
entered into? 

A. I think I testified to that yesterday. 

@. I don’t believe so, but what was it? 
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A. When they came with the additional $11,- 
000, we were to go to an attorney and make an 
assignment of my contract with Jannsen. 

Mr. Erickson: I think that is all. 

Court: Any cross examination? [237] 


Cross Examination 

Q. (By Mr. Boone): Mr. Woodbury, will you 
say definitely that Mr. Hagarty did not read this 
contract to all of you? 

A. No, I don’t believe I testified that yesterday, 
and I can’t testify it today. I don’t remember of 
him reading. 

Q. So, you ean’t say today whether he did or 
did not read it? A. No. 

Q. Are you definite that you didn’t read it? 

A. No, I couldn’t swear I didn’t read it, I don’t 
reeall reading it. 

Mr. Boone: That is all. 

Mr. Erickson: That is all. 

(Witness excused.) 


Court: Do you want a recess. 

Mr. Erickson: Yes, if I could have a couple 
minutes. 

Court: Court will stand in recess until quarter 
after 11. 


(10-minute recess.) 


Mr. Erickson: We have nothing further to offer. 
We rest. 
Mr. Boone: Nor do we. 
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Court: What is the next move with reference 
to this? 

Mr. Boone: We request time be allowed for the 
purpose of findings of fact and a memorandum to 
the Court. [238] 

Court: Yes, how much time does the plaintiff 
need ? 

Mr. Rimel: Ten days or 20 days. 

Mr. Erickson: Maybe I can assist in fixing the 
original time if I tell the Court my situation. I 
am going to be tied up in trials for the next couple 
of weeks. 

Court: So 20 days would be all right so far 
as you are concerned? 

Mr. Erickson: Yes, because I see no possibility 
of getting at it as far as I am concerned. 

Court: Very well, if the plaintiffs will submit 
’ memorandum together with proposed findings of 
faet and conclusions in 20 days, and how much time 
would vou want? 

Mr. Erickson: JT would say 15 days. 

Court: 15 days then for the defendant to sub- 
mit his proposed findings and memorandum. TIT 
think vou are all aware of the two or three proposi- 
tions that we are going to be really concerned with. 
There is the proposition in the first instanee, I 
suppose, on the admission of parol evidence, and 
then, of eourse, from the factual standpoint itself, 
there are two or three conditions that probably 
need some discussion. T might eall to vour atten- 
tion the letter, Exhibit “D,’ particularly, Mr. 
Friekson, whether that letter fits in with the theorv 
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upon which you have been proceeding. You see, 
explain that situation to me if it does. It is some- 
thing in the light of the situation that existed when 
the defendant testified that he [239] went to the 
office of counsel for the plaintiffs, and then he went 
to see his attorney, and then came back and de- 
livered the abstract. Offhand it occurs to me that 
that is more in keeping with the idea that the ab- 
stract was to be delivered prior to the payment, and 
so I want you to appreciate that those things do 
appear that way to me, and you had better 
straighten me out as to what you consider the real 
significance and meaning of that evidence. 

Mr. Erickson: I am sure, your Honor, that the 
briefs will be plenty long, that the matters will 
be covered. 

Court: That is fine, I don’t mind that, the length 
of your brief in arguing and setting forth your 
position is fine. Satisfy yourself in the first in- 
stance, that is the thing. With reference to the 
law and the citing of cases, I will appreciate it if 
you just cite cases that are necessary, just don’t 
cite me a whole list of cases themselves. Then we 
are faced with the proposition of reading all of 
those cases. If the point is made by one ease, there 
is no necessity of citing 20, I don’t think. How- 
ever, I appreciate also sometimes cases are not just 
exactly in point, and sometimes you have to cite 
a number of cases to show the line of reasoning 
under those circumstances. I am glad to read all 
the cases. We try to make it a practice to read 
every case that is cited, so you will help us by 
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citing as few cases as possible. Anything further? 
Mr. Rimel: Yes. May we have 10 days after 
defendants file their brief to file a reply brief. 
Court: Yes. Very well, our next business is at 
two o’clock. Court will stand in recess until two 
o'clock. [241] 


[Endorsed]: Filed Mareh 31, 1955. 


DEFENDANTS’ EXHIBIT No.1 


United States Department of the Interior 
Bureau of Reclamation 
Bitter Root Project 


Amendatory Contract between the United States of 
America and the Bitter Root Irrigation Dis- 
trict. 


This amendatory contract, made this 16th day of 
September, 1948, under the provision of the Act of 
June 17, 1902 (32 Stat. 388), and acts amendatory 
thereof and supplementary thereto, and particularly 
the Act of August 4, 19389 (53 Stat. 1187), together 
hereinafter referred to as the Federal Reclamation 
Law, between The United States of America, here- 
inafter referred to as the United States, acting for 
this purpose through Wiliam E. Warne, Assistant 
Secretary of the Interior, hereinafter referred to as 
the Secretary, and the Bitter Root Irrigation Dis- 
trict, an irrigation district organized under the 
laws of the State of Montana, and having its prin- 
cipal place of business at Hamilton, Montana, here- 
inafter referred to as the District, 
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Witnesseth that: 

2. Whereas, the United States and the District 
entered into a contract dated August 24, 1931 in 
pursuance of the Act of June 17, 1902 (382 Stat. 
388) and acts amendatory thereof and supplemen- 
tary thereto and the Act of Congress of July 3, 1930 
(46 Stat. 852), which contract was amended and 
supplemented by the contract of March 17, 1986 for 
the purpose of extending to the District the bene- 
fits of the [244] Act of Congress of August 26, 1935 
(49 Stat. 799), said contracts being hereinafter re- 
ferred to collectively as the Government-District 
contract; and 

3. Whereas, said Government-District contract 
provided for (a) hquidating the bonded and other 
outstanding indebtedness of the District, (b) for 
the doing or causing to be done under the super- 
vision of the Secretary, of such construction, bet- 
terment or repair work as in the opinion of the 
Secretary may be necessary to place the irrigation 
works of the project in good operating condition ; 
and (ce) for loaning of money to the District from 
time to time for the prosecution by the District of 
any construction, betterment or repair work that in 
the opinion of the Secretary may be needed to place 
the irrigation works of the project in good operat- 
ing condition, and (d) for allotment to the District 
of funds appropriated by the Emergency Relicf 
Appropriation Act of 1935 for use in betterments 
and repairs of the District’s irrigation works; and 

4. Whereas, the Government-District contract 
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provides, among other things, for the repayment of 
all funds so used or advanced by the United States 
to the District within a period of forty years from 
the date of the first disbursement by the United 
States to or for the benefit of the District, with 
interest at four per centum (4%) per annum on the 
funds so used or advanced from the date of such 
use or advancement until paid, which interest after 
July 1, 1935, was payable only on funds advanced 
for liquidating the bonded and other outstanding 
indebtedness of the District; and [245] 

5. Whereas, the District, as the duly authorized 
representative of the water users involved, desires 
to enter into an amendatory contract for the pur- 
pose of securing the benefits of the Act of August 
4, 1939 (53 Stat. 1187); and 

6. Whereas, the Secretary has determined that, 
in his judgment, the provisions of this amendatory 
contract provide fair and equitable treatment of the 
repayment problems involved and would be in keep- 
ing with the general purpose of the said Act of Au- 
est 4, 1939; 

Now, therefore, in consideration of the mutual 
and dependent stipulations and covenants herem 
contained, it is hereby mutually agreed by and be- 
tween the parties hereto as follows: 


Seope of Amendatory Contract 
7. This amendatory contract supersedes and takes 
the place of the contracts between the United States 
and the District dated August 24, 1931 and March 
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17, 1936, referred to herein collectively as the Gov- 
ernment-District contract, and the Government- 
District contract shall remain or be effective only 
to the extent expressly provided in this contract: 
Provided, That the provisions of the Government- 
District contract which have been fully executed 
prior to the date of this contract shall remain un- 
affected by this contract, except as this contract 
expressly provides otherwise. 


Definitions 

8. The term “accrued interest” as hereinafter 
used in this contract, shall mean all interest which 
has become due under the [246] Government-Dis- 
trict contract but has not been paid to the United 
States by the District as of the effective date of 
this contract, including $43,247.81 merged with and 
added to the principal in accordance with the Act 
of August 26, 1935. 

The term ‘“‘unacerued interest’? as hereinafter 
used in this contract, shal] mean all interest pro- 
vided to be paid by the District to the United 
States under the Government-District contract, but 
which has not become due as of the effective date 
of this contract. 

The term “unaecrued balance” as hereinafter used 
in this amendatory contract in relation to obliga- 
tions of the District to the United States, means 
that portion of the principal indebtedness of the 
District to the United States under the Govern- 
ment-District contract whieh has not become due 
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and payable prior to the effective date of this con- 
tract, including instalments or parts of instalments 
of such indebtedness with accrued interest thereon 
deferred under the Act of May 31, 1939 (53 Stat. 
792), as extended. 

The term “delinquent balanee” as hereinafter 
used in this amendatory contract, means that por- 
tion of the principal indebtedness of the District 
to the United States which has become due under 
the Government- District contract but has not been 
paid to the United States by the District. 

The term ‘‘irrigation works’’ means the canal and 
lateral system, reservoirs and all other structures 
and property of the District. [247] 


Canecllation of Accrued and Unaccrued Interest 


9. All obligations of the District to the United 
States for accrued interest and unacecrued interest 
are hereby eaneclled, subject to the provisions of 
Article 30 hereof. All penalties due the United 
States from the District and unpaid on September 
30, 1947, are hereby cancelled and waived. 


Credit to the District for Payments Made 


10. The amount of two hundred forty-five thou- 
sand seven hundred twenty-five and 81/100 dollars 
($245,725.81) which has been paid by the District 
to the United States under the Government-District 
contract, is hereby credited in full on the District’s 
principal indebtedness thereunder regardless of 
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whether the payment made was for interest due or 
for application on the principal indebtedness. 


Extension of Payment Period; Time of Payment 
and Amount of Annual Instalments 


11. The unaccrued balance and delinquent bal- 
ance of the District’s obligation to repay the United 
States under the provisions of the Government- 
District contract, plus the sum of $5,100.00 to cover 
expenses of the United States to September 30, 
1947 in connection with this contract, are agreed 
to total seven hundred seven thousand fifteen and 
24/100 dollars ($707,015.24) as of September 30, 
1947, which amount, reduced by any further pay- 
ments made by the District to the United States 
under the Government-District Contract prior to 
the effective [248] date of this contract, shall be 
referred to hereinafter as the ‘‘contract obligation” 
and shall be paid by the District to the United 
States, in suecessive annual instalments, due and 
payable on or before July 1 of each year beginning 
with July 1, 1948, or as soon thereafter as this 
contract becomes effective. Until said contract obh- 
gation is paid in full, each of said annual instal- 
ments shall be in an amount determined by increas- 
ing or decreasing, pursuant to the provisions of 
Article 12 hereof, the sums herein set out for the 
respective year as follows, except the sum due for 
1948 which shall not be so increased or decreased 
and shall be paid in the exact amount of $16,665.00: 
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1 a $16,665.00 
a 16,665.00 
ee 16,665.00 
ee 16,665.00 
| "a ithe 16,665.00 
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a 16,665.00 
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Ce 16,665.00 
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re 16,665.00 
CT 16,665.00 
er 16,665.00 
Tee 16,665.00 
i 16,665.00 
ic ae 16,665.00 
196% eco § eee 16,665.00 
a —— == 16,665.00 
nS 16,665.00 
eo 16,665.00 
a 16,665.00 
(ha <n... Bees... 16,665.00 
Cn 16,665.00 
Ce 16,665.00 
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1S: oe .... 16,665.00 
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WG. 6 eee 16,665.00 
a ee 16,665.00 
ea oman... 16,665.00 
OE en... 16,665.00 
(ete... meee 16,665.00 
| i 16,665.00 
GS Ws. 16,665.00 
OOO ie. 16,665.00 
er? 16,665.00 
a 16,665.00 
MCD nc. 16,665.00 


and sixteen thousand six hundred sixty-five dollars 
($16,665.00) for each year after the year 1989 until 
the said contract obligation is paid in full: Pro- 
vided, That the last of said instalments, that is, the 
instalment completing the payment of said contract 
obligation, shall not exceed the sum necessary to 
make the total of said instalments equal the said 
contract obligation. 


Determination of Annual Instalments 

12. Each annual instalment provided in Article 
11 hereof (except for 1948) shall be determined by 
increasing or decreasing the sum set out for the 
respective year in said article as follows: 

(a) The area of irrigable lands within the bound- 
aries of the District is agreed to be 16,655 acres, as 
deseribed on Exhibit “ A’’ attached hereto and made 
a part hereof, and for the purpose of this article 
said lands shall comprise the “‘project contract 
unit”’. 
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(b) Each calendar year during the term of this 
eontract, the Seeretary shall determine or estimate 
the “annual returns’, and shall determine the “nor- 
mal returns’’ for the project contract unit and shall 
determine the ‘‘parity ratio” to be applied. “An- 
nual returns” means the amount of the gross crop 
returns per acre of the area in cultivation within 
the project contract unit for any calendar year. The 
“normal returns’’ shall be determined by taking the 
weighted average of the ‘‘annual returns” of those 
ten calendar years, of the thirteen-vear period cov- 
ering the ealendar year for which said normal re- 
turns are being determined and the twelve calendar 
years preceding it, in which the annual returns for 
such years are the highest: Provided, that an esti- 
mate of annual returns may be used for the year 
for which the normal returns are being determined. 
The ‘‘parity ratio” shall be determined by dividing 
the average of the “Index of prices received by 
farmers’? covering ‘‘Feed grains and hay” and 
“Dairy products” by the index of “Prices paid by 
farmers” covering ‘‘Commodities, interest and 
taxes”, using the annual indexes as published by 
the Bureau of Agricultural Economies of the United 
States Department of Agriculture for the year for 
which the normal returns are being determined. If 
the issuance of such annual indexes is discontinued, 
the parity ratio shall be discontinued. The District 
and the water users thereof shall furnish the Secre- 
tary with such assistance as he requests, includ- 
ing the submission [251] of preliminary crop re- 
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ports and estimates for the current year on or be- 
fore July 1 of each year or such other date fixed 
by the Secretary, for use in the preparation of the 
estimates and determinations of annual returns and 
the determinations of normal returns and of parity 
ratio provided for in this article, and said esti- 
mates and determinations made by him shall be 
subject to adjustment the following year when the 
actual annual returns and parity ratio are known, 
and the said determinations by the Secretary shall 
be conelusive upon the parties hereto: Provided, 
however, that no adjustments shall be made unless 
the excess or deficiency of the actual amount col- 
lected amounts to more than ten cents ($0.10) per 
acre. Written notice of this further final determi- 
nation shall be furnished to the District by the Sec- 
retary on or before the third Monday of August 
of each year following the year for which such de- 
terminations are applicable and any necessary ad- 
justment shall be added to or subtracted from the 
amount determined as provided in this article to 
be payable in the following year. 

(ec) Kach calendar year during the term of this 
contract, the Secretary shall determine the per cent 
of the normal returns for said year by which the 
annual returns for said year exeeed or are less than 
said normal returns. For each one per cent or 
major fraction of one per cent, there shall be an 
increase or a decrease, respectively, of two per cent 
in the sum set out for said years, as [252] provided 
in Article 11 hereof; and the said sum so deter- 
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mined shall be further increased or decreased by 
multiplying it by the parity ratio as determined by 
the Secretary under subarticle (b) of this article: 
Provided, that in no event shall the amount of said 
instalment due for said year be less than fifteen per 
cent (15%) nor more than two hundred per cent 
(200%) of the sum set out for said year in Article 
11 of this contract: Provided, further, that the last 
instalment payable by the District under the pro- 
visions of Article 11 hereof and this article shall 
not be in an amount greater than the amount nec- 
essary to complete payment of the contract obliga- 
tion under Article 11 hereof. The Secretary shall 
notify the District of his determinations under sub- 
articles (b) and (c) hereof on or before the third 
Monday of August of the calendar year for which 
such determinations are made. The instalment so 
computed for any calendar year shall be that pay- 
able by the District on or before July 1 of the 
following year. 


(d) If at any time by reason of the operations 
of this article the contract obligation of the District 
has been reduced to an amount equal to or less than 
$16,665, the unaccrued portion shall be paid on the 
due date of the next instalment without further 
adjustment under this article. [253] 


Operation and Maintenance of Irrigation Works 


13. (a) The District shall continue to operate and 
maintain the irrigation works under the supervision 
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of the Secretary. Should the District default in any 
manner in the performance of this contract and 
should it fail to correct said default after request 
in writing by the Secretary so to do, the United 
States may take charge and control of all or any 
part of the irrigation works and operate and main- 
tain the same. Such operation and maintenance by 
the United States shall continue until the Secre- 
tary determines that the default of the District has 
been corrected and the District is again capable of 
operating and maintaining all or any part of the 
irrigation works then being operated and main- 
tained by the United States and that all or a part 
of the irrigation works should be retransferred to 
the District for operation and maintenance. When 
such determination is made, written notice thereof, 
together with the effective date of the retransfer, 
shall be given to the District; and the District shall 
aecept the operation and maintenance of the por- 
tion of the irrigation works thus retransferred on 
the effective date, and shall thereafter operate and 
maintain the same to the satisfaction of the Sec- 
retary. 

(b) During the time any of the irrigation works 
are operated and maintained by the United States, 
the cost of such operation and maintenance shall 
be paid annually in advance by the District to the 
United States. Such payments shall be on the basis 
of annual estimates [254] made by the Secretary, 
these estimates to be on the basis of the fiscal year 
then used by the District. Said annual estimate, 
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hereinafter referred to as the operation and main- 
tenance charge notice, shall contain a statement of 
the estimated cost of operation and maintenance to 
be ineurred by the United States in the following 
fiscal year. Such operation and maintenance charge 
notice shall be furnished to the District on or before 
May 1 of the fiseal year preceding the fiseal year 
for which the notice is issued. When the United 
States takes over initially the operation and main- 
tenance of any part of the irrigation works, the 
Secretary shall give the District immediately: 

(1) An operation and maintenance charge notice 
of the estimated amount of such charge from the 
time the United States started operating and main- 
taining said irrigation works to the end of that fis- 
eal year; and 

(2) An operation and maintenance charge notice 
to cover the following fiscal year, where the initial 
taking over occurs after May 1 in any fiscal year. 

(c) The District shall pay the amounts set out 
in any such operation and maintenance charge no- 
tice to be paid by the District on or before the date 
or dates as may be fixed by the Secretary, and shall 
without delay levy whatever special assessments or 
toll charges are necessary to raise the funds for 
payment of such amounts. 

(d) Whenever in the opinion of the Seerctary, 
funds so advaneed will be inadequate to operate 
and maintain the irrigation [255] works being op- 
erated by the United States, he may give a supple- 
mental operation and maintenance charge notice at 
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any time stating therein the amount of the Dis- 
trict’s share of the additional funds required, and 
the District shall advance such additional amount 
on or before the date specified in the supplemental 
notiee. If funds advanced by the District under this 
article exceed the actual cost of operation and main- 
tenance for such irrigation works for the year for 
which advanced, the surplus shall be credited on 
the operation and maintenance charge payment due 
for the succeeding year or in case there is no such 
payment due to the United States for the sueceed- 
ing year, it shall be applied on the next instalment 
to be paid by the District to the United States 
under the provisions of this contract. 


District to Levy Assessments for all Purposes and 
Collect Annual Operation and Maintenance 
Charge in Advance—Reserve Fund to be Es- 
tablished. 


14. (a) The District shall levy each year and col- 
lect in advance, either as an assessment, or as a toll 
eharge, amounts at least sufficient to provide funds 
to pay the annual instalment to become due that 
year as provided in Article 11 hereof, the annual 
operation and maintenance costs and all other 
charges, costs and expenses of the District, inelud- 
ing those under Article 15 hereof, increased by anv 
deficit or decreased by any excess for the previons 
year. Sucn operation and maintenance charge shall 
be levied upon each of the 16,665 irnigable acres of 
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land in the District, whether water is used or not, 
and said charge shall be due and payable to the 
[256] District one-half on or before November 30 
of the year in which levied and one-half on or be- 
fore May 31 of the following year. No water shall 
be delivered by the District to any tract of land in 
the District during any time that the operation 
and maintenance charges due and payable thereon 
are unpaid. 

(b) The annual operation and maintenance charge 
to be collected by the District as provided in sub- 
section (a) above, shall include an annual amount 
of one thousand five hundred dollars ($1,500) for 
the accumulation of and the maintenance of a re- 
serve fund which shall be in the sum of fifteen 
thousand dollars ($15,000). Accumulations shall he 
made in this fund until it is equal in amount to 
fifteen thousand dollars ($15,000). Thereafter, fur- 
ther annual charges shall be collected whenever, as 
of the time the annual operation and maintenance 
eharge is fixed, the fund has been redueed to an 
amount less than fifteen thousand dollars ($15,000). 
Sueh fund shall be available only to meet the extra- 
ordinary and unforeseen costs of operation and 
maintenance and repair and betterments of the ir- 
rigation works which are determined by the See- 
retary to be eosts in excess of the normal operation 
and maintenance costs of sueh works. Sueh fund 
shall be maintained apart from other of its funds 
and shall be deposited with such depository or may 
he invested in such securities as are approved by 


the Seeretary. 
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Overhead, Inspection and Repair Charges 


to be paid by the District 

15. (a) On Mareh 1 of each year, from the effec- 
tive date of this amendatory contract, until the 
District’s contract obligation [257] is paid in full, 
in each case for the calendar year ending on the 
preceding December 31, the following costs shall 
be paid: 

(i) A charge to cover that part of the expense 
incurred by the United States in the operation of 
the office of the Chief Engineer, Regional Office, 
field legal offices, and other detached offices of the 
Bureau of Reclamation, which in the opinion of 
the Secretary are properly and equitably charge- 
able to the District. 

(ii) The cost of all installations, repairs, or main- 
tenance by the United States of measuring and 
controlling devices and automatic gages under the 
provisions of Article 24 hereof. 

(iii) The cost of all inspections under the pro- 
visions of Article 26 hereof. 

(iv) The cost of repairs to the irrigation works 
made by the United States under the provisions of 
Article 25 hereof. 

(v) The cost of all crop censuses and investiga- 
tions under the provisions of Article 27 hereof. 

(vi) Such other direct costs for special work 
performed for the benefit of the District or the 
project by the United States at the direction of 
the Seeretary, and which in the opinion of the 
Secretary are for the use and benefit of the District. 
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(b) The first payment under this article shall be 
due and payable on March 1 of the first full year 
of operation under this contract and shall cover the 
preceding calendar year ending December 31, but 
the determination of costs hereunder shall not in- 
elude such items of cost that have accrued and for 
whieh the District has made other arrangements 
for payment or satisfaction. The Secretary shall 
give the District a statement of such costs as soon 
as the said costs are ascertainable each year. 

(c) In the event that due to Jack of appropria- 
tions by the Congress, there are no funds available 
with which to do the work herein covered by sub- 
paragraphs G), (1), Gu), GO), GD @nd Ci) a 
subarticle (a) of this article and for which the Dis- 
trict agrees to pay as herein provided, the District 
will pay to the United States in advance the esti- 
mated costs of such work as determined by the Sec- 
retary. In the event that such costs, as determined 
by the Seeretary, are less than the funds advaneed, 
appropriate eredit shall be given upon such pay- 
ments thereafter coming due under this article as 
the Seeretary determines to be proper. 


Contract Obligation of the District to be Lien 

16. (a) The contract obligation of the District 
shall be a lien upon all of the lands within the Dis- 
trict described on Exhibit “A’’ attached hereto and 
made a part hereof and upon the inmmigation system 
of the District: Provided, however, that the United 
States will amend this contract and release said len 
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in the event the laws of Montana are amended to 
permit this to be done, and are so amended to make 
the contract [259] obligation a general obligation 
of the District but preserving the lien of any tax 
or assessment for the payment of all amounts to 
be paid to the United States under any contract 
between an irngation district and the United States 
as a first and prior hen on the land against which 
levied to the same extent and with like force and 
effect as taxes levied for state and county purposes. 
(b) Whenever required so to do by the Seere- 
tary, the District shall give the Regional Director, 
Region I, Bureau of Reclamation, Boise, Idaho, ad- 
vanee notice of the amount of any assessment, toll 
or other charge intended to be levied. Whenever 
practicable, such notices shall be given not less than 

fifteen (15) days prior to the intended levy. 


District to Enforce Payment of Amounts Due 

17. (a) The District shall cause to be levied and 
collected all necessary assessments and will use all 
the power and resources of the District to meet the 
obligations of the District to make all payments to 
be made to the United States pursuant to the pro- 
visions of this contract in full on or before the 
same become due, including the taxing power of the 
District, the power to withhold delivery of water 
and to foreclose tax liens on lands in the District. 

(b) The District Board shall each vear make a 
reasonable estimate of probable delinquencies in 
collections based upon past experience, and shall 
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levy assessments, tolls or other charges sufficiently 
large against lands of the District, to collect and 
pay to the United States in full the amounts agreed 
upon in this [260] contract on or before the dates 
when the same are due, taking into consideration 
the discount for prompt payment provided by the 
laws of the State of Montana, and to secure the 
funds to meet the annual operation and mainte- 
nance costs, notwithstanding any individual delin- 
quency which may occur in the payment of Dis- 
trict assessments, tolls or other charges. 


Refusal to Deliver Water in Case of Default 


18. (a) No irrigation water shall be delivered to 
any lands as to which payments due on account of 
the District’s obligation to pay instalments to the 
United States under Article 11 hereof are in ar- 
rears more than twelve months or as to which ad- 
vanee payments for operation and maintenance 
charges are in arrears. 


(b) The District grants to the United States the 
right, power and license to enter on any of the 
irrigation works of the District to shut off water 
being delivered in violation of this article. In the 
event that the United States exercises said right, 
power and license as herein provided, neither the 
United States, its officers, nor employees shall be 
liable for any damages resulting directly or indi- 
rectly from any such exercise of said right, power 
and license, and the District shall hold the United 
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States, its officers and employees harmless from 
any and all claims of damages. 


Interest Upon Delinquent Payments 


19. Every instalment or charge required to be 
paid to the United States under this contract, and 
which shall remain unpaid after it shall have be- 
come due and payable, shall bear interest at [261] 
the rate of one-half of one per cent (44%) per 
month from the date of delinquency. The District 
shall impose on delinquencies in the payment of 
assessments, or taxes or other charges levied by the 
District to meet its obligations under the contract, 
such penalties as it is authorized to impose under 
the laws of the State of Montana. 


Delivery of Water 


20. The District (and the United States, while 
it is operating and maintaining the irrigation 
works) will operate the irrigation works to the end 
of making available to each irrigable acre of land 
in the District during each irrigation season that 
quantity of water to which it is entitled. 


Water to be Delivered to Not More Than 160 Acres 
in the Ownership of Any One Person 


21. Pursuant to the provisions of the Federal 
Reclamation Law, no part of the irrigation water 
supply furnished through the irrigation works con- 
structed or reconstructed by the United States for 
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the District shall be delivered to more than one 
hundred sixty (160) acres in the ownership of any 
one person. 


Responsibility of District to Perfect and Acquire 
Necessary Water Rights and Keep 
Them in Good Standing 


22. Should any additional water rights be needed 
to supply an adequate amount of water for irriga- 
tion of the 16,665 acres of irrigable land in the 
District, the same shall be acquired by the District 
at its expense, and the District shall take such 
steps as may be deemed necessary by the Secretary 
to perfect its water rights and to keep the same in 
good standing. [262] 


United States Not Liable for Water Shortage 


23. On account of accidents, failure of power 
supply, drought, inaccuracy in distribution, canal 
breaks, hostile diversion, prior or superior claims, 
or other causes, there may occur at times a short- 
age in the water supply for lands of the District. 
In no event, however, whatsoever the cause, shall 
any liability accrue against the United States, or 
any of its officers, agents or employees, for any 
damages, direct or indirect, arising from such short- 
age; nor shall any obligation provided for herein 
be reduced or deferred because of any sueh short- 
age or damages. 
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Measuring and Gaging Devices to Be Maintained 
by District 


24. The District shall, at its own cost and ex- 
pense, install and maintain to the satisfaction of 
the Secretary, all necessary measuring and con- 
trolling devices needed in relation to the operation 
of the irrigation works and for a proper record of 
the water supply and a proper regulation of the 
same. Should the District fail to install and main- 
tain such devices or to maintain a satisfactory rota- 
tion system to the satisfaction of the Secretary, the 
United States may install and maintain the same 
or any part thereof and the cost and expense inci- 
dent thereto shall be paid by the District to the 
United States as provided in Article 15 hereof. 


Care, Operation and Maintenance 
of Irrigation Works 


25. (a) The District shall continue to care for, 
operate and maintain its irrigation works, and shall 
keep said works in good repair, and shall operate 
and maintain the same and deliver water [263] 
therefrom to lands within the District only in such 
a manner that the irrigation works of the District 
will be in good and efficient condition and of suf- 
ficient capacity at all times for the diversion and 
distribution of irrigation water needed to irrigate 
16,665 acres of irrigable land, and will care for, 
operate and maintain its irrigation works in full 
compliance with the provisions of this contract, the 
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laws of the United States and the State of Mon- 
tana, and with the regulations of the Secretary now 
or hereafter made pursuant to the Federal Recla- 
mation Law and the terms of this contract. 

(b) The District shall hold the United States 
harmless from any claim for damages, injuries or 
claims of any other nature arising from the opera- 
tion and maintenance of the said irrigation works 
by the District. 

(c) Should the District fail at any time to re- 
pair and maintain any part of its irrigation works 
which, in the opinion of the Secretary, is in a con- 
dition unfit for service, the United States may, 
after giving the District ten (10) days’ notice to do 
such repair and maintenance work and after its 
failure to undertake the same within that time, per- 
form the repair and maintenance work which the 
United States deems necessary and shall be reim- 
bursed bv the District for all costs and expenses 1n- 
eident thereto. 


Inspection by the United States 

26. The Seeretary may cause to be made from 
time to time a reasonable inspection of the irriga- 
tion works of the District for the [264] purpose of 
ascertaining whether the terms of this contract are 
being earried out by the District. Such inspection 
shall include examinations of the irrigation works 
and of the books, reeords and papers of the Dis- 
trict, together with examinations in the proper 
office of the Bureau of Reclamation of all contracts. 
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papers, plans, records and programs connected with 
said irrigation works. The actual costs, as deter- 
mined by the Secretary, of such inspection shall be 
charged to the District, which determination of 
eosts shall be conclusive and binding on the Dis- 
trict. 

Crop Reports and Census 


27. (a) The District shall keep an accurate rec- 
ord of all crops raised and agricultural or livestock 
products produced on land in the District. The Dis- 
trict shall furnish the United States on or before 
December 31 of each year a report on such crops, 
agricultural and livestock products, the report to 
be in the form prescribed by the United States. 


(b) At such times as the Secretary deems it nec- 
essary or desirable, he may cause a crop census to 
be taken, and an investigation of the per-acre in- 
eome to be made, of all or any part of the lands in 
the District, but such census and investigation shall 
not be taken oftener than once each calendar year. 
Such a census and investigation shall be for the 
purpose of checking the crop reports furnished to 
the United States by the District and of furnish- 
ing an independent source of information as to 
erops produced and crop [265] returns from the 
lands in the District. In connection with such a 
census or investigation, the Secretary may require 
information to be given under oath. The cost of 
such erop census and investigation shall be paid by 
the District as provided by Article 15 hereof. 
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300ks, Records and Reports 

28. The District shall: (1) install and maintain 
a modern accounting system, to be acceptable to 
the Secretary, showing all financial transactions of 
the District, and furnish such financial statements 
and reports as may be required from time to time 
by the Secretary; and (2) keep such other records 
as the Secretary may request, in the manner and 
form he may desire, and submit such reports based 

thereon as he may require from time to time. 


Access to Books and Records 

29, Subject to appheable Federal laws and regula- 
tions, the Secretary of the District or his repre- 
sentative shall have full and free access at all rea- 
sonable times to the project accounting records and 
supporting documents of the Bureau of Reclama- 
tion relating to the construction, operation and 
maintenanee of the project and the status of the 
accounts concerning the District’s payments of con- 
struction and operation and maintenance charges 
and any other charge or charges due from the Dis- 
trict to the United States, with the mght at any 
time during office hours to make copies thereof. 
Subject to applicable state laws and regulations, the 
proper representatives of the United States shall 
have similar rights with respects to the accounts 
and records of the District. [266] 


Confirmation of Contract 
990. The Board of Commissioners shall furnish 


«ee 
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the United States with certified copies of all peti- 
tions and proceedings taken to authorize the said 
Board to execute this Contract, as well as certified 
copies of all proceedings taken in the district court 
of the state judicial district wherein is located the 
office of said Board by which the proceedings of 
the Board and of said District leading up to the 
making of this contract and the validity of the 
terms thereof shall be judicially examined, ap- 
proved and affirmed and this contract, when exe- 
euted, adjudged to be a lawful, valid and binding 
obligation of the District. If appeal is taken, certi- 
fied copies of proceedings on appeal, including the 
final decree, shall be furnished the United States. 
If, in the opinion of the Secretary, satisfactory 
confirmatory decrees are not secured promptly as 
herein provided, the Secretary by giving notice in, 
writing to the District may terminate negotiations 
for this contract. In the event of such termination, 
the Government-District contract shall be deemed 
as having been continuously in full foree and ef- 
feet, unmodified by this contract, and all sums due 
the United States under said Government- District 
eontract which have not been paid or have been 
paid only in part because of the negotiation of this 
eontract shall become immediately due and payable. 


District to Employ Manager 
31. During the term of this contract, the District 
will employ, as manager or superintendent, a eom- 
petent irrigation engineer or [267] manager who 
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shall have had at least three (3) years’ experience 
as manager or superintendent in the operation of 
similar works, the selection of such person to be 
subject to the approval of the Secretary. Upon 
notice from the Secretary that any manager or su- 
perintendent employed by the District is or has 
beeome unsatisfactory, the District Board will, as 
often as such notice is given, promptly terminate 
the employment of such unsatisfactory manager or 
superintendent and employ one approved by the 
Secretary. 


Changes in District Organization 


v2. (a) While this contract is in effect, no change 
shall be made in the District, either by inclusion or 
exclusion of lands, by partial or total consolidation 
or merger with another district, by proceedings to 
dissolve or otherwise, exeept with the consent of 
the Secretary evidenced in writing, and no petitions 
or requests for any such District changes shall be 
considered by the District until after the same have 
been approved by the Secretary. Certified copies of 
such proceedings for changes in District boundaries 
shall be furnished to the Uinted States immediately 
upon completion thereof. 


(b) If and when required by the United States, 
the District will exclude from the boundaries of 
the District all lands in exeess of the said 16,665 
acres. 
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Performance of Work with Contributed Funds 


oo. (a) Pursuant to the Act of March 4, 1921 
(41 Stat. 1367, 1404), the United States, at its op- 
tion, may perform with funds contributed by the 
District any construction or maintenance work 
within the authority of the District but which is 
not otherwise provided for by this contract. If the 
United States determines that it will undertake any 
such work, funds therefor shall be advanced by the 
District as [268] directed by the Secretary. The 
advanee shall be accompanied by a certified copy 
of a resolution of the District’s Board of Commis- 
sioners describing the work to be done and author- 
izing its performance by the United States with the 
District’s funds. 


(b) After completion of any work so undertaken, 
the United States shall furnish the District with a 
statement of the cost of the work done. Any unex- 
pended balanee of the funds advanced will be re- 
funded to the District or applied as otherwise 
directed by the District; and the amount by which 
the cost of such work exceeds the amount of funds 
advanced therefor shall be paid by the District to 
the United States as the Secretary may direct. 


Seeretary the Arbiter—Secretary’s Acts, Decisions 
and Determinations Conclusive 


34. In the event of disputes between the parties 
hereto arising out of this contract involving ques- 
tions of fact, and so far as the provisions hereof 


bo 
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require a determination of fact to be made, the See- 
retary is hereby designated as the arbiter of such 
questions and as the one required to make such de- 
termination of fact; and his decision shall be con- 
elusive and binding on the parties hereto. In all 
acts, matters and determinations provided in this 
contract to be done, determined or decided by the 
Secretary or by the United States, the acts, deci- 
sions, findings and determinations by the Secretary 
shall be final and conclusive and shall be accepted 
as final and conclusive by all the parties to this con- 
tract and by all persons [269] claiming any rights 
under or by virtue of this contract or in anywise 
based upon or arising out of this contract or any 
act or proceeding carried on thereunder. 


Rules and Regulations 


35. The Seeretary reserves the right, so far as 
the purport thereof may be consistent with the pro- 
visions of this contract, to make rules and regula- 
tions, and to add to and modify them, as may be 
deemed proper and necessary to carry out the true 
intent and meaning of the law and of this contract, 
and to cover any details of the administration or 
interpretation of the same which are not covered 
by express provisions of this contract. The District 
shall observe such rules and regulations. 


Representative of Seeretary 


326. Where this contract provides for action by 
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the Seeretary, said action may be taken for and on 
behalf of the Seeretary by his representative duly 
authorized in writing by him. 


Effective Date of Contract 


37. The effective date of this contract shall be 
the date upon which this contract is executed by the 
Seeretary, or his duly authorized representative, on 
behalf of the United States of America, after ap- 
proval by the Congress in accordance with Section 
7 of the Reclamation Project Act of 1939. [270] 


Notices 


38. Any notice, demand or request required or 
authorized by this contract shall be deemed prop- 
erly given, except where otherwise herein specifi- 
eally provided, if mailed, postage prepaid to the 
Regional Director, Region I, Bureau of Reclama- 
tion, P.O. Box 937, Boise, Idaho, on behalf of the 
United States; and to the Secretary, Bitter Root 
Irrigation District, Hamilton, Montana, on behalf 
of the District. The designation of the person to he 
notified or the address of such person may he 
changed at any time by similar notice. 


Contingent on Appropriations or Allotment 
of Funds 


39. The expenditure of any money or the per- 
formance of any work by the United States herein 
provided for, which may require appropriations of 
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money by Congress or the allotment of Federal 
funds, shall be contingent on such appropriations or 
allotments being made. The failure of Congress to 
appropriate funds, or the failure of any allotment 
of funds, shall not, however, reheve the District 
from anv obligations theretofore accrued under this 
eontraet, nor give the District the right to termi- 
nate this contract as to any of its executory fea- 
tures. No hability shall aeerue against the United 
States in case such funds are not so appropriated 
or allotted. 


Assignments Prohibited; Successors and 
Assigns Obligated 


40. he provisions of this contract shall apply 
to and bind the successors and assigns of the par- 
ties hereto, but no assignment [271] or transfer of 
this contract, or any part thereef or interest 
therein, shal] be valid until] approved by the See- 
retary. 

Landowners Acceptance of Benefits 
Deemed Consent 


41. Every landholder in the District who accepts 
the benefits of this contract by payment of any 
assessment at a rate lower than that which would 
otherwise be in effeet against his land, by aceept- 
ance and use of water at times when such lands on 
account of delinquency in payment under the terms 
of the Government-Distriet. contract would not be 
entitled to the delivery of water under the terms 
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of that contract had this contract not been made or 
not been applicable to such land, or by acceptance 
of any other benefit under this contract, thereby 
eonsents to all the provisions of this contract and 
waives any objections thereto. 


Discrimination Against Employees or Applicants 
for Employment Prohibited 


42. The District shall not discriminate against 
any employee or applicant for employment because 
of race, creed, color or national origin, and shall 
require an identical provision to be included in con- 
tracts relating to the performance of this contract. 
This provision, however, does not refer to, extend 
to, or cover the activities of the District which are 
not related to or involved in the performance of 
this contract. [272] 


DEFENDANTS’ EXHIBIT No. 2 


This Agreement, Made and entered into this 
twenty-fourth day of April, A.D., 1952, by and be- 
tween Bernhard Jannsen and Anna Jannsen, hus- 
band and wife, of the County of Ravalli and State 
of Montana, parties of the first part, and Glenn A. 
Woodbury and Pearl Woodbury, husband and wife, 
parties of the second part; 


Witnesseth, that if the said parties of the second 
part shall first make the payments and perform the 
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covenants hereinafter mentioned on their part to be 
made and performed, the said parties of the first 
part hereby covenants and agree to convey and 
assure to the said parties of the second part, in fee 
simple, elear of all encumbrances whatever, by good 
and sufficient Deed, the lots, pieces, or parcels of 
eround situate in the County of Ravalli, and State 
of Montana, known and described as North half of 
the Northeast quarter of the Southeast quarter 
(NILNEVWSEY,) Section Thirty-four (34), Town- 
ship Ten (10) North, Range Nineteen (19) West; 
and the West half of the Northwest quarter (W114 
NW1!4) and the Northwest quarter of the South- 
west quarter (NW1I4SW1,) of Section Thirty-five 
(39), Townsmp Ten (10) North, Range Nineteen 
(19) West. 

And the said parties of the second part hereby 
covenants and agree to pay to the said parties of 
the first part the sum of Twenty-eight thousand 
and no/100 Dollars (§28,000.00), payable at the 
First State Bank, Stevensville, Montana, in the fol- 
lowing manner: 

The sum of $8,100.00 at or before the execution 
bY This contract; 

The sum of $16,200.00 to be paid in annual in- 
stallments of $1,000.00 per year on or before the 
first day of November of each year, commencing 
with November 1, 1958, together with interest at the 
rate of three per cent (8%) per annum. 

The parties of the second part agree to assume 
that Federal Land Bank mortgage in the amount 
of $3,700.00. 
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The parties of the second part agree to pay all 
taxes, assessments or impositions legally imposed 
upon said land from date, and current taxes to be 
pro-rated as of this date, and in ease of the failure 
of the said parties of the second part to make either 
of the payments, or interest thereon, or any part 
thereof or perform any of the covenants on their 
part hereby made and entered into, then the whole 
of said payments and interest shall, at the election 
of said first parties become immediately due and 
payable, and this contract shall, at the option of the 
parties of the first part, be forfeited and determined 
by giving to the said second parties sixty (60) days’ 
notice, in writing, of the intention of the first 
parties to cancel and determine this contract, set- 
ting forth in said notice the amount due upon said 
contract, and the time and place, when and where 
payment can be made by said second parties. [274] 

Possession shall be delivered to the parties of the 
second part on the oth day of June, 1952. 

It is mutually understood and agreed by and be- 
tween the parties to this contract that sixty days 
is a reasonable and sufficient notice to be given to 
said second parties, in case of failure to perform 
any of the covenants on their part hereby made and 
entered into, and shall be sufficient to cancel all 
obhgations hereunto on the part of the said first 
parties and fully re-invest them with all right, title 
and interest hereby agreed to be conveyed, and the 
parties of the second part shall forfeit all payments 
made by them on this contract, and their right, title 
and interest in all buildings, fences or other im- 
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provements whatsoever, and such payments and im- 
provements shall be retained by the said parties of 
the first part, in full satisfaction and as a reason- 
able rental for the property above described and in 
liquidation of all damages by them sustained, and 
they shall have the right to re-enter and take pos- 
session of the premises aforesaid. 

It is mutually understood and agreed that the 
parties of the second part will maintain $4,800.00 
insurance upon all buildings on the premises for the 
duration of this contract. 

It is mutually agreed, by and between the parties 
that for the consideration hereinbefore mentioned, 
the parties of the first part agree to deliver as a 
portion of the above described real estate one oil 
tank and one hot water heater. 

It is mutually agreed, by and between the parties 
hereto, that the time of payment shall be an essen- 
tial part of this contract; and that all the covenants 
and agreements herein contained shall extend to 
and be obigatory upon the heirs, executors, admin- 
istrators and assigns of the respective parties. 

A copy of this contract, together with the deed, 
shall be placed in eserow at the First State Bank 
at Stevensville, Montana, with instructions to de- 
liver said deed to the parties of the second part 
upon satisfactory completion of this contract. 

The above bank is instrueted to deduct the cost 
of the escrow and the cost of Internal Revenue 
stamps from the payments made by the party of 
the second part and deliver the remainder to the 
party of the first part. [275] 
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In Testimony Whereof, both parties have here- 
unto set their hands and seals the day and year 
hereinabove written. 


/s/ Bernhard Jannsen 
/s/ Anna Jannsen 

/s/ Glenn Woodbury 
/s/ Pearl Woodbury 


State of Montana, 
County of Ravalli—ss. 


On this twenty-fourth day of April, 1952, before 
me, A Notary Public for the State of Montana, 
personally appeared Bernhard Jannsen, Anna 
Jannsen, Glenn A. Woodbury and Pearl Wood- 
bury, to me known to be the persons described in, 
and who executed the foregoing instrument, and 
acknowledged that they executed the same. 


[Seal ] /s/ Frances M. Brown, 


Notary Public for the State of Montana, residing 
at Stevensville, Montana. [276] 
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[Endorsed]: No. 14782. United States Court of 
Appeals for the Ninth Cireuit. Glenn Woodbury 
and Pearl Woodbury, Appellants, vs. Alfred Cler- 
mont and Marguerite I. Clermont, Appellees. Tran- 
seript of Record. Appeal from the United States 
District Court for the District of Montana. 


Filed: May 31, 1955. 


/s/ PAUL P. O’BRIEN, 


Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


In the United States Court of Appeals 
for the Ninth Circuit 


No. 14782 
ALFRED I. CLERMONT and MARGUERITE I. 
CLERMONT, Plaintiffs, 
VS. 


GLENN WOODBURY and PEARL WOOD- 
BURY, Defendants. 


STATEMENT OF POINTS 


The appellants herein adopt the Statement of 
Points and Designation of Reeord filed in the Dis- 
trict Court as the Statement of Points and Desig- 
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nation of Record in the United States Court of 
Appeals for the Ninth Circuit in the above entitled 
cause. 
Dated this 6th day of July, 1955. 
GLENN WOODBURY and 
PEARL WOODBURY, 
Appellants 
/s/ By LEIF ERICKSON, 
Attorney for Appellants 
[Endorsed]: Filed July 9, 1955. Paul P. O’Brien, 
Clerk. 


